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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5125) 


In re NEW YORK STATE GUERNSEY BREEDERS’ COOPERATIVE, INC. 
AMA Docket No. 27-98. Decided August 15, 1957. 


Proceeding Remanded to Hearing Examiner 


The proceeding is remanded to the hearing examiner for evidence by hear- 
ing or stipulation on the reasons for disqualification from payments on 
the milk allegedly caused to be delivered by the petitioner to the 
Sauquoit plant, the period covered by claims for payment on such milk, 
and clarifying the effective date of the petitioner’s modified contract 
with Middletown Milk and Cream Company, Inc. 

Kniffen and Kniskern, of Cobleskill, New York, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDING 


This is a proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Market- 
ing Agreement Act and subsequent amendments (7 U.S.C. 601 
et seq.). The petitioner is a cooperative association of producers 
and is a handler under Order No. 27 as amended (9 CFR 
§ 927.1 et seq.) issued under the act and which until expanded 
recently regulated the handling of milk in the New York City 
metropolitan area. 


The proceeding has been pending for a number of years and 
involves a determination made on February 17, 1945, pursuant 
to the order, that the petitioner as a cooperative association of 
producers was entitled to receive cooperative payments under 
the order with respect to milk received at its plant in West 
Coxsackie, New York, commencing July 1, 1944, but not prior 
thereto, and that the petitioner was not entitled to receive 
such payments with respect to milk which it claimed to have 
delivered by members to the plant of Sauquoit Valley Dairy 
Company, Inc., commencing March 1, 1941, and to the plant of 
Emmadine Farms, Beacon, New York, during March 1941. 
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An answer to the petition was filed by the Assistant Admin- 
istrator, Production and Marketing Administration (succeeded 
for the purposes of the administration of the act by the Agri- 
cultural Marketing Service). The parties entered into stipula- 
tions designating the record for this proceeding and filed briefs 
with a hearing examiner. On March 14, 1957, the hearing ex- 
aminer issued a report containing proposed findings of fact and 
conclusions and recommending that the petition be dismissed. 
The petitioner filed exceptions. 


The record designated by stipulations for this proceeding con- 
sists of the transcript of an informal hearing held on May 27, 
1943, and a mass of correspondence, documents, etc., covering 
a period of several years.1 We do not find anything therein 
bearing on the eligibility of the petitioner for cooperative pay- 
ments after July 1, 1944, with respect to the milk claimed to 
be delivered by petitioner’s members to the plant of Sauquoit 
Valley Dairy Company, Inc. In fact, it does not appear from 
the record herein how long after March 1, 1941, the petitioner 
contends for such payments which could, as far as the record 
herein is concerned, run to the present time although the stand- 
ards for eligibility for such payments on February 17, 1945, the 
date of the contested determination were changed November 
14, 1953 (see 9 CFR Cum. Supp. § 927.76). 


If there is jurisdiction for the petitioner’s complaint in this 
proceeding, we do not believe that we should essay a disposition 
of the proceeding without information in the record as to why 
the petitioner was disqualified with respect to payments on 
milk claimed to be delivered to Sauquoit Valley Dairy Com- 
pany’s plant after July 1, 1944, when the petitioner was quali- 
fied for payments upon milk received at its own plant in West 
Coxsackie. Moreover, the stipulated record shows that the de- 
termination qualifying the petitioner for payments on milk re- 
ceived at its own plant commencing July 1, 1944, was based at 
least in part upon the modification of a contract by the peti- 
tioner with a milk distributor, Middletown Milk and Cream 
Company, Inc. The modified contract appears to have been exe- 
cuted in December 1943 but the contract recites that it was to 
be effective commencing July 1, 19438. 


We think the proceeding should be remanded to the hearing 


1The order has provided since October 1952 for formal proceedings in connection with 
disqualifications from cooperative payments. See 9 CFR § 927.300 et seq. 
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examiner for evidence by hearing or by stipulation (1) on the 
question as to the reasons for disqualification from payments 
on the milk allegedly caused to be delivered by the petitioner 
to the Sauquoit plant and the period covered by claims for 
payment on such milk, and (2) clarifying the effective date of 
the petitioner’s modified contract with Middletown Milk and 
Cream Company, Inc. Of course, a supplemental or a new hear- 
ing examiner’s report will then be necessary. 


Accordingly the proceeding is so remanded. 


(No. 5126) 


In re AGRICOL CORPORATION, INC., AND GEORGE L. LEITZE. CEA 
Docket No. 77. Decided August 6, 1957. 


Stipulation by Respondents—Suspension of Registration 


Respondents filed a stipulation which admits the jurisdictional facts, waives 
hearing, and consents to the suspension of the respondent corporation’s 
registration as a futures commission merchant through December 31, 


1957. 
Mr. Benj. M. Holstein, for Commodity Exchange Authority. Respondents 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1) instituted by a com- 
plaint and notice of hearing issued under section 6(b) of the 
act (7 U.S.C. 1952 ed. §9) by the acting Secretary of Agricul- 
ture on June 19, 1957. The respondents are a corporation which 
is registered as a futures commission merchant and an indi- 
vidual who is its vice-president and manager. 


The complaint charges that the respondent corporation cheat- 
ed, defrauded, and deceived its customers, falsified reports and 
records with respect to their trading, bucketed their orders, and 
failed to handle customers’ funds as required by the act and 
the rules and regulations, in violation of sections 4b and 4d (2) 
of the act (7 U.S.C. 6b, 6d(2)). The complaint also charges 
that these violations were wilful. The charges are based upon 
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allegations that the respondent corporation reported to cus- 
tomers that transactions in futures had been executed for their 
accounts when, in fact, no such transactions had been executed, 
reported purchases to customers at prices above the actual pur- 
chase price and sales at prices below the actual selling price, 
transmitted statements and closed out such trades on the basis 
of the reported prices rather than the actual prices, commingled 
customers’ funds with its own funds, failed to compute the 
amount of customers’ funds which should be held segregated, 
and failed to prepare and maintain records with respect to such 
funds which the rules and regulations required. 

No hearing has been held. On July 31, 1957, the respondents 
submitted for filing in the record, under section 0.4(b) of the 
rules of practice (17 CFR 0.4(b)), a stipulation which admits 
jurisdictional facts, waives hearing, waives the service of a 
referee’s report, and consents to the entry of an order suspend- 
ing the registration of the respondent corporation as a futures 
commission merchant for the remainder of the calendar year 


1957. 


FINDINGS OF FACT 


1. Respondent Agricol Corporation, Inc., a corporation with 
its principal office and place of business at the Bourse, Philadel- 
phia, Pennsylvania, is now and has been at all times material 
herein a registered futures commission merchant under the 
Commodity Exchange Act. 


2. George L. Leitze, whose business address is Agricol Cor- 
poration, Inc., the Bourse, Philadelphia, Pennsylvania, was at 
all times material herein a member of the Board of Trade of the 
City of Chicago, vice-president of the respondent corporation, 
and manager of its business. 


8. During the period between May 31, 1955, and January 31, 
1957, both inclusive, respondent Agricol Corporation, Inc., traded 
in commodities for future delivery for the accounts of custom- 
ers on the Board of Trade of the City of Chicago, a duly des- 
ignated contract market under the Commodity Exchange Act. 
Such trading was conducted under the supervision and direc- 
tion of the said George L. Leitze in his capacity as manager of 


the said corporation. 
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CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by the respondents and set forth in the find- 
ings of fact are sufficient to subject them and each of them to 
the jurisdiction of the Secretary of Agriculture under the pro- 
visions of the above section. 


The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and the terms of 
the order to which the respondents propose to consent. The com- 
plainant states that, in its opinion, the proposed sanction would 
be adequate and the prompt entry of such an order without 
further proceedings would constitute a satisfactory disposition 
of this case, serve the public interest, and effectuate the pur- 
poses of the Commodity Exchange Act, and it recommends that 
the waiver be accepted and that the order to which the respon- 
dents have consented be issued. 


It is concluded that such an order should be issued. 


ORDER 


The registration of Agricol Corporation, Inc., as a futures 
commission merchant is suspended until and including Decem- 
ber 31, 1957. This order shall become effective 30 days after the 
date of its issuance. 


A copy of this decision and order shall be served on the re- 
spondents and on each contract market. 
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(No. 5127) 


In re DONNEL L. GILMORE AND B. M. GILMORE, JR., PARTNERS, 
d/b/a GILBRO. P&S Docket No. 2225. Decided August 7, 1957. 


Accounts and Records—Cease and Desist— 
Consent Order 


Respondents admitted violating the act as charged and consented to the 
issuance of a cease and desist order. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint charged respondents with violations of various sections of 
the act. Respondents have filed an answer admitting the al- 
legations contained in the complaint and consenting to the issu- 
ance of an order requiring them to cease and desist from the 
practices complained of. The officials of the Livestock Division 
believe that the purposes of the act will be served adequately 
by the issuance of such an order and have recommended, 
through their attorney, that it be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock 
Yards, Illinois, hereinafter referred to as the stockyard, is now 
and was at the time mentioned herein a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondents are registered with the Secretary as a dealer 
to buy and sell livestock for their own account, at the stockyard, 
and at the time mentioned herein were so registered. 


3. (a) Respondents, on or about January 11, 1956, through 
respondent Donnel L. Gilmore, submitted to the stockyard a 
delivery order containing false and incorrect information, in 
that said delivery order showed the sale by “Gilmore Brothers” 
on that day of five head of cattle to “William Tschudy” of 
O’Fallon, Illinois, when in fact no such sale had been made by 
respondents or by “Gilmore Brothers” to “William Tschudy.” 
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Said false and incorrect delivery order was made a part of the 
accounts and records of the stockyard. 


(bo) Respondents, on or about January 11, 1956, caused the 
stockyard to make false and incorrect entries on a stockyard 
gate release order, in that the stockyard, on the basis of false 
and incorrect information submitted by respondents on the de- 
livery order described and referred to in subparagraph (a) 
above, and other false and incorrect information furnished the 
stockyard by respondents, issued said gate release order, which 
falsely and incorrectly showed the sale of five cattle on that 
day to said “William Tschudy” for the account of “Watkins 
Gilmore.” Respondents’ said action was for the purpose and 
had the effect of causing the delivery of five head of cattle to 
“William Tschudy”, the purported purchaser thereof, and their 
removal from pen 407-T of the alleys of the Moody Commission 
Company, a registered market agency, and from the stockyard, 
when in fact no sale of the cattle to said “William Tschudy” 
had been made. The five cattle had been consigned for sale on 
a commission basis to said Moody Commission Company, four 
by Wilbert Tschudy of O’Fallon, Illinois, and one by Edward 
Harsey, Jr., of Pinkneyville, Illinois. The four cattle belonging 
to said Wilbert Tschudy, together with the one consigned by 
Edward Harsey, Jr., were removed from pen 407-T of the 
Moody Commission Company alleys, without the authorization 
of officials or employees of that market agency, or the knowl- 
edge and authorization of Edward Harsey, Jr., and taken from 
the stockyard and delivered to Wilbert Tschudy of O’Fallon, 
Illinois, with the use of said false and incorrect gate release 
order. The false and incorrect gate release order was made a 
part of the accounts and records of the stockyard company. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 3 above, 
it is concluded that respondents have violated section 312(a) 
of the act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued that will require re- 
spondents to cease and desist from the practices complained of 
in the Order of Inquiry and Notice of Hearing, the order will 
be issued. 
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ORDER 


Respondents shall cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices set out in 
the Findings of Fact above. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties. 


(No. 5128) 


In re MARKET AGENCIES AT KANSAS CITY STocK YARDS. P&S 
Docket No. 311. Decided August 15, 1957. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess the new rates and charges up to and including 
August 31, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. James L. Runyan, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 27, 1956 (15 A.D. 387), continuing in effect to and in- 
cluding May 30, 1958, the order issued on February 25, 1952 
(11 A.D. 198), which authorized the respondents to assess the 
current schedule of rates and charges designated as Tariff 
No. 11. 

By documents filed on June 26 and July 11, 1957, the respon- 
dents requested authority to put into effect a new schedule of 
rates and charges, designated as Tariff No. 12 and filed with 
the Hearing Clerk. Notice of this petition and its contents was 
published in the Federal Register on July 23, 1957 (22 F.R. 
5844), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Division, Agricultural Marketing Service, by 
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its attorney, filed an answer recommending that the respon- 
dents’ petition be granted. 

Inasmuch as the parties are agreed, the respondents’ request 
for modifications in their current schedule of rates and charges, 
contained in the documents filed on June 26 and July 11, 1957, 
is granted, and the respondents are authorized to file and put 
into effect the new Tariff No. 12. The respondents are author- 
ized to assess such schedule of rates and charges during the 
life of this order. 

The respondents who must prepare for and be ready to com- 
ply with this order on its effective date desire to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become ef- 
fective in less than five days after their date. Any undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including August 
31, 1959, unless modified or extended by further order before 


the latter date. 
Copies hereof shall be served upon the parties. 


(No. 5129) 


In re THE MARKET AGENCIES OPERATING AT THE NORTH SALT 
LAKE UNION STOCK YARDS. P&S Docket No. 457. Decided 


August 26, 1957. 


Continuation of Rates and Charges 


The respondents are authorized to continue assessing their current rates 
and charges up to and including August 31, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
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Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on August 22, 1955 
(14 A.D. 673), authorizing assessment of the current schedule 
of rates and charges to and including August 31, 1957. 


On August 12, 1957, the respondents filed a petition request- 
ing that the current schedule of rates and charges be extended 
for a period of two years. 


Prior to the issuance of the order of August 22, 1955, author- 
izing increases in the rates and charges, notice of the petitions 
therefor was published in the Federal Register, and although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 


Inasmuch as the parties are agreed, the petition is granted 
and the respondents are authorized to continue assessing the 
current schedule of rates and charges during the life of this 
order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective on September 1, 1957. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on September 1, 1957, and 
remain in effect to and including August 31, 1959, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 5130) 


HENRY BUNISKI v. NORTON NACH. PACA Docket No. 6896. De- 
cided August 5, 1957. 


Purchase After Inspection—Liability 


Since respondent accepted the produce after inspection or opportunity for 
inspection, respondent is liable for the purchase price. 


Mr. Harold Schmittinger, of Dover, Delaware, for complainant. Mr. Joseph 
M. Keegan, of Passaic, New Jersey, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on August 3, 1956. The formal complaint was filed on 
August 31, 1956. Complainant seeks an award of reparation in 
the amount of $647.75, representing the balance of the adjusted 
purchase price of a truckload of potatoes containing 628 50- 
pound sacks of U.S. No. 1, Size A, potatoes and 85 50-pound 
sacks of U.S. No. 2 potatoes, allegedly sold to respondent on or 
about July 21, 1956. 

A copy of the Department’s report of investigation was 
served upon complainant on September 19, 1956. On the follow- 
ing day, respondent was served with a copy of the formal com- 
plaint and a copy of the report of investigation. 

Respondent filed an answer to the formal complaint on Oc- 
tober 10, 1956, in which it is alleged that the potatoes involved 
herein were unfit for human consumption; that it was found 
necessary to dump 316 sacks of the potatoes; and that com- 
plainant accepted $1,000 in full settlement of the matter. 

An oral hearing was held at Newark, New Jersey, on April 
23, 1957. Two witnesses testified for respondent who was repre- 
sented by counsel. Henry Buniski was the only witness to ap- 
pear and testify for complainant. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Henry Buniski, whose post 
office address is R. D. #1, Dover, Delaware. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 787 


788 





2. Respondent is an individual, Norton Nach, whose address 
is 24 Belmont Avenue, Clifton, New Jersey. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about July 21, 1956, in the course of interstate 
commerce and after inspection or opportunity for inspection by 
respondent, complainant sold to respondent a truckload of 713 
50-pound sacks of potatoes at a total purchase price of $1,947.75, 
f.o.b. shipping point. 


4. A federal inspection was made of 628 sacks of the pota- 
toes at shipping point, Dover, Delaware, on July 21, 1956, and 
they were certified as grading U.S. No. 1, Size A. 


5. On or about July 21, 1956, at Dover, Delaware, the pota- 
toes were accepted and loaded aboard a truck operated by re- 
spondent and trucked to respondent’s warehouse in Wallington, 
New Jersey. 


6. On or about July 23, 1956, a restricted inspection of the 
produce then remaining in respondent’s store disclosed the pota- 
toes as failing to grade U.S. No. 1, Size A, only on account of 
excessive decay which was certified as averaging approximately 
11% Slimy Soft Rot. 


7. Respondent destroyed 316 sacks of the potatoes upon 
orders received from an inspector of the Board of Health, 
Wallington, New Jersey. Respondent realized approximately 
$1,000 upon resale of the balance of the potatoes. 


8. Complainant granted respondent an allowance of $300.00 
on the original invoice price of $1,947.75, leaving a balance of 
$1,647.75 due complainant. Thereafter, respondent gave com- 
plainant his certified check for $1,000.00 as an undisputed 
amount. The balance of the adjusted purchase price is $647.75, 
no part of which has been paid by respondent to complainant. 


9. The formal complaint was filed on August 31, 1956, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


It is clear from the testimony of both parties that respondent; 
purchased and accepted the potatoes after inspection or oppor~ 
tunity for full and complete examination. Complainant testified 
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that respondent not only looked at the potatoes but “picked 
them up and felt them.” Admittedly, respondent had full op- 
portunity to inspect. At one point, respondent was questioned 
by his attorney as follows: 

“Q. In the process of loading, did you yourself have an 
opportunity or occasion to examine the potatoes which 
were being loaded? 

“A. I had the opportunity, but I didn’t examine them.” 

That respondent did in fact examine at least a portion of the 
potatoes is evidenced by his testimony that the potatoes, at the 
time of loading, were muddy. Respondent was asked by his 
counsel : 

“Q. At the time they were being loaded, was there any 
discussion between you and Mr. Buniski with respect 
to the condition or grade of these potatoes? 

“A. No, sir, except they were muddy. That was the only 
thing.” 

We believe that the evidence in this case supports the con- 
clusion that this was a purchase after inspection or opportunity 
for inspection. In such a sale, there exists no implied war- 
ranties as to quality or condition. Jones & Tanzola v. M. Bloom 
& Co.—Frosted Foods, 14 A.D. 371; Frank B. Stark v. Robert 
J. Miller, 12 A.D. 1231; F. & T. H. Garber, Inc. v. Delia 
& Cucinotti, 10 A.D. 238; Moe’s Potato Co. v. James Buzzcana, 
8 A.D. 1029. 

Having accepted the potatoes, respondent is liable for the pur- 
chase price thereof, the unpaid balance of which, after the ad- 
justments set forth in finding of fact number 8, is $647.75. In 
view of the above conclusions, respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the act. Ac- 
cordingly, reparation in this amount, $647.75, with interest, 
should be awarded complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $647.75, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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MENDELSON-ZELLER CO. v. UNITED FRUIT DISTRIBUTORS. PACA 
Docket No. 7028. Decided August 5, 1957. 


Reopening After Default 


The default of respondent is set aside and respondent is given 10 days 
within which to file an answer to the complaint. 


Complainant pro se. Mr. H. Haskell Lurie, of Chicago, Illinois, for respond- 
ent. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued June 21, 1957, awarding reparation to com- 
plainant against respondent. On July 16, 1957, counsel for re- 
spondent filed a motion to reopen after defaut pursuant to sec- 
tion 47.25(e) of the rules of practice (7 CFR 47.25(e)) to- 
gether with affidavits in support of such motion. It is stated 
in the affidavits that respondent failed to file an answer due 
to the fact that a partner therein was under the impression 
that the complaint had been served upon its attorney and that 
there was nothing further for respondent to do as its attorney 
would handle the matter. 

The order of June 21, 1957, was stayed July 17, 1957, pend- 
ing the issuance of a further order in this proceeding to allow 
for consideration of respondent’s motion, and a copy of the mo- 
tion to reopen was served upon complainant. Complainant ob- 
jected to the granting of the motion. 

Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
the circumstances of the case, and that good reason has been 
shown why the relief requested in the motion should be granted. 
Cf. Aroostock Growers, Inc. v. Bell Wholesale Grocery Co., Inc. 
and/or Pickerell and Craig Co., Inc., 14 A.D. 1064 (1955). Ac- 
cordingly, respondent’s default in the filing of an answer in this 
proceeding is hereby set aside and the respondent is granted 
10 days from the date of service of this order within which to 


file an answer. 
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This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 5132) 


REYNOLDS REED v. WILLIAM SEYCHEW. PACA Docket No. 7047. 
Decided August 5, 1957. 


Reopening After Default 


The default of respondent is set aside and respondent is given 10 days 
within which to file an answer to the complaint. 


W. J. Westcott Company, of Philadelphia, Pennsylvania, for complainant. 
Respondent pro se. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued July 11, 1957, awarding reparation to com- 
plainant against respondent. On July 17, 1957, respondent filed, 
in effect, a motion to reopen after default pursuant to section 
47.25(e) of the rules of practice (7 CFR 47.25(e)). Respondent 
alleges that his failure to file an answer was due to a misunder- 
standing with respect to information received from a repre- 
sentative of the Department. 


The order of July 11, 1957, was stayed July 23, 1957, to allow 
for consideration of respondent’s motion, and a copy of the 
motion to reopen was served upon the complainant. Complainant 
objected to the granting of the motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
the circumstances of the case, and that good reason has been 
shown why the relief requested in the motion should be granted. 
Cf. Aroostock Growers, Inc, v. Bell Wholesale Grocery Co., Ine. 
and/or Pickerell and Craig Co., Inc., 14 A.D. 1034 (1955). Ac- 
cordingly, respondent’s default in the filing of an answer in 
this proceeding is hereby set aside and the respondent is granted 
10 days from the date of service of this order within which to 
file an answer. 
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This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 5133) 


W. E. BITTINGER Co. v. FROZEN Foop Factors, INc. PACA 
Docket No. 6960. Decided August 6, 1957. 


Failure to Pay—Admission of Liability 
Respondent admits owing complainant the amount in controversey. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on December 28, 1956. 
Complainant seeks to recover $1,579.96, which is alleged to be 
the amount due in connection with 525 cases of frozen corn on 
the cob sold and shipped to respondent in March 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on January 29, 1957. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on January 30, 1957. 

Respondent filed an answer on February 18, 1957, in which 
it appeared to admit liability to complainant. However, respon-_ | 
dent set forth therein various reasons why it should not pay 
this amount in full. 

Although the amount claimed in the formal complaint ex- 
ceeded $500, neither party requested an oral hearing. Therefore, 
the shortened method of procedure was followed in accordance 
with section 47.20 of the rules of practice. Complainant re- 
quested that its sworn complaint and exhibits be considered as 
its opening statement. Respondent did not file an answering | 
statement. 
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FINDINGS OF FACT 






1. Complainant is a partnership composed of William E. 
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Bittinger and Mary E. Bittinger, doing business as W. E. Bit- 
tinger Co., whose address is R. D. No. 5, Hanover, Pennsylvania. 


2. Respondent, Frozen Food Factors, Inc., is a corporation 
whose address is 22 Eighth Street, N. E., Atlanta, Georgia. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about March 1, 1956, in the course of interstate 
commerce, complainant contracted to sell to respondent 1,000 
cases of U. S. Grade B frozen corn on the cob, each case con- 
taining 24 packages of 2 ears each, at $1.50 per dozen packages, 
f.o.b, Hanover, Pennsylvania. It was further provided that re- 
spondent would supply labels to be affixed to the cases and that 
respondent would supply shipping directions. The contract was 
negotiated by a broker, Elco Food Sales, Atlanta, Georgia. 


4. Pursuant to the foregoing contract, respondent furnished 
to complainant the labels and complainant packaged the corn. 
The corn was U. S. Grade B. During April, May, and June, 
1956, complainant shipped on respondent’s instructions 525 cases 
of corn from Hanover, Pennsylvania, to various companies in 
North Carolina, South Carolina, and Texas. The 525 cases were 
accepted by the consignees. 


5. Respondent did not furnish shipping instructions for the 
balance of the corn remaining in storage. 


6. The purchase price of the 525 cases of corn shipped is 
$1,575.00. In addition, complainant paid to the carrier freight 
charges of $4.96 on waxed overwraps shipped to complainant by 
respondent for use in packaging the corn. The total amount due 
and owing by respondent to complainant is $1,579.96. 


7. The formal complaint was filed on December 28, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Although it is alleged in the formal complaint that the con- 
tract entered into between complainant and respondent was for 
1,000 cases of corn, complainant seeks to recover only the pur- 
chase price of the 525 cases of corn shipped, plus freight charges 
of $4.96 paid to the carrier for waxed overwraps used for pack- 
aging the corn. 

It appears from the formal complaint and the exhibits at- 
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tached thereto that the 525 cases of corn were shipped to six 
companies designated by respondent. Complainant alleges that | 
the corn was accepted on arrival at destination by respondent, | 
apparently meaning the consignees. Complainant also alleges the | 
corn was U. S. Grade B. During the investigation of the com- 
plaint by the Department, respondent admitted owing complain- 
ant for the corn shipped. In its answer, respondent again admit- 
ted owing complainant for the corn shipped and stated it 
wanted to pay complainant but could not do so for financial 
reasons. 

On the basis of the evidence submitted, it is concluded that 
respondent’s failure to pay to complainant the amount due of 
$1,579.96 is a violation of section 2 of the act. Reparation should 
be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,579.96, with interest 
thereon at the rate of 5 percent per annum from July 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5134) 


HANDWERK FARMS v. TASTY CHIP Co., INC. PACA Docket No. 
7063. Decided August 6, 1957. | 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. William A. Steckel, of Sl. tington, Pennsylvania, for complainant. Mr. 
John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- | 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
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on December 3, 1956. The formal complaint was filed on Feb- 
ruary 15, 1957. Complainant seeks an award of reparation in 
the amount of $4,243.15, which is alleged to be the unpaid pur- 
chase price of nine truckloads of potatoes sold to respondent 
during February, March and May 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 13, 1957. On that same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Elwood E. Handwerk, doing 
business as Handwerk Farms, whose address is Route #1, Ger- 
mansville, Pennsylvania. 


2. Respondent, Tasty Chip Co., Inc., is a corporation whose 
address is 37 North 15th Street, Brooklyn, New York. At the 
time of the transactions involved herein, respondent was li- 
censed under the act. 


3. During February, March and May, 1956, in the course of 
interstate commerce, complainant sold to respondent nine truck- 
loads of potatoes, to be paid for within 30 days from date of 
delivery. The dates of the respective deliveries, the quantities 
involved, and the prices, delivered Brooklyn, New York, are as 
follows: 


Delivery Date Quantity Unit Price Price 

February 8, 1956 281 bags $2.15 ewt $ 604.15 
February 14, 1956 Ze CO” 1.40 ewt 378.00 
February 21, 1956 104 ” 2.15 cwt 223.60 
February 21, 1956 Ve” 1.40 cwt 240.80 
February 23, 1956 42 ” 1.40 cwt 58.80 
February 23, 1956 228 =” 2.50 ewt 570.00 
February 25, 1956 205 ” 2.50 cwt 512.50 
February 25, 1956 ee * 1.40 ewt 95.20 


February 29, 1956 270 ” 2.50 cwt 675.00 
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Delivery Date Quantity Unit Price Price 

March 15, 1956 35 bags 2.15 ewt $ 75.25 
March 27, 1956 am. * 1.50 cwt 226.50 
March 27, 1956 im * 2.75 cwt 830.00 
May 1, 1956 os 1.40 cwt 44.80 
May 1, 1956 a 2.15 cwt 208.55 





Total $4,243.15 


4. Potatoes conforming with the terms of the contracts were 
delivered to respondent by complainant on the dates set forth 
in Finding of Fact No. 3. The potatoes were shipped by truck, 
from loading points in the State of Pennsylvania, to Brooklyn, 
New York. Respondent accepted each shipment of potatoes at 
Brooklyn and made no complaint with reference thereto. 


5. The total purchase price of the nine truckloads of potatoes 
is $4,243.15, no part of which has been paid by respondent to 
complainant. 


6. The informal complaint was filed on December 3, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the potatoes is in violation of section 2 of the act. Com- 


plainant should be awarded reparation in the amount of 
$4,243.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,243.15, with interest 
thereon at the rate of 5 percent per annum from June 1, 1956, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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SANGER FROZEN FoopDS COMPANY v. LEHIGH VALLEY FROZEN 
Foops, Inc. PACA Docket No. 7056. Decided August 6, 1957. 


Failure to Pay—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. B. E. Kragen, of San Francisco, California, for complainant. Mr. John 
F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 11, 1957. 
The formal complaint was filed on April 15, 1957. Complainant 
seeks an award of reparation in the amount of $396.67, which 
is alleged to be the unpaid purchase price for a lot of frozen 
asparagus spears delivered to respondent in June 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 10, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 13, 1957. 

At the time of service of the forma] complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harold J. 
Loeffler, Samuel Pop, Alma M. Pop, M. Stanley Muskat, Edna 
Loeffler, Frieda Loeffler, Leah Silverman, and Alex Silverman, 
doing business as Sanger Frozen Foods Company, whose ad- 
dress is P. O. Box 457, Sanger, California. 


2. Respondent is a corporation, trading as Lehigh Valley 
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Frozen Foods, Inc., whose address is 17th and Sumner Avenue, 
Allentown, Pennsylvania. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about May 1, 1956, in the course of interstate com- 
merce, complainant sold to respondent 34 cases of frozen aspar- 
agus spears, medium size, Grade B, for a net invoice price of 
$396.67, f.o.b. shipping point, including freight prepaid for ac- 
count of respondent, in amount of $24.37. 


4. On or about June 27, 1956, complainant shipped aspar- 
agus spears meeting contract specifications from a loading point 
in the State of California to respondent at Allentown, Pennsyl- 
vania. Upon arrival of the asparagus at destination, respondent 
accepted the shipment and made no complaint with reference 
thereto. 


5. The total purchase price of the asparagus spears is 
$396.67, no part of which has been paid to complainant by re- 
spondent. 


6. The informal complaint was filed on February 11, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 
47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the shipment of frozen asparagus spears is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $396.67, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $396.67, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shal] be served upon the parties. 
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(No. 5136) 


LELAND L. CHEYNE v. GEORGE C. BURGER. PACA Docket No. 
6765. Decided August 7, 1957. 


Consignment—Failure to Prove Negligence—Dismissal 


It is concluded that respondent exercised his best judgment in disposing 
of complainant’s potatoes and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
on September 7, 1955. The formal complaint was filed on Feb- 
ruary 23, 1956. Complainant alleges that on May 13, 1955, he 
consigned to respondent 301 sacks of U. S. No. 1 potatoes; that 
the market price at the time of shipment was $4.40 per hundred- 
weight for U. S. No. 1 potatoes, f.o.b. point of shipment; and 
that respondent failed and neglected to market the potatoes in 
a business-like manner to the best advantage of the complainant. 
Complainant seeks reparation in the sum of $1,324.40, which 
is alleged to be the fair market value of the potatoes at the 
time of shipment. 


The formal complaint and the Department’s report of in- 
vestigation were served upon respondent on May 1, 1956. A 
copy of the report of investigation was served on the com- 
plainant on April 30, 1956. 

On May 14, 1956, respondent filed an answer denying the 
allegations of the complaint and alleging that the potatoes were 
handled and sold to the best of his ability and that an account 
sales was rendered to complainant’s agent, Bob Cheyne, showing 
a deficit on the sale of $334.01. 

An oral hearing was held at San Francisco, California, on 
October 26, 1956. Neither party was represented by counsel. 
Complainant and William Cheyne testified in behalf of com- 
plainant. Respondent testified on his own behalf. Neither party 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Leland L. Cheyne, whose 
address is Route 1, Box 598, Klamath Falls, Oregon. 


2. Respondent is a partnership composed of George C. Bur- 
ger and Helyn M. Burger, doing business as George C. Burger, 
whose address is 378 Third Street, Oakland, California. 


3. On or about May 12, 1955, complainant, acting through 
his agent Bob Cheyne, agreed to ship to respondent on consign- 
ment, 301 sacks of U. S. No. 1 potatoes to be sold by respondent 
for complainant’s account. 


4. The potatoes were shipped in Car PFE 75835 from 
Stukel Siding, Klamath County, Oregon, on May 18, 1955, with 
Stockton, California as their billed destination. Thereafter re- 
spondent diverted the potatoes to Oakland, California where 
they were unloaded and placed in cold storage. 


5. On or about January 12, 1956, the potatoes were sold and 
respondent made an accounting thereof to complainant’s agent, 
Bob Cheyne, showing a deficit of $334.01 on the sale. 


6. During the summer and fall of 1955 the potato market 
was in a depressed condition and it was difficult to sell potatoes. 
Many cars of potatoes were placed in cold storage during the 
summer of 1955 and were later taken out and sold at a sub- 
stantial loss due to the depressed condition of the market. 


7. In July of 1955, Bob Cheyne advised the complainant that 
the potatoes had been placed in cold storage. At no time be- 
tween July 1955 and January 1956, did the complainant request 
either his agent, Bob Cheyne, or the respondent to take the 
potatoes out of cold storage and sell them at whatever they 
would bring on the market. 

8. The informal complaint was filed on September 7, 1955, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


There are two questions for determination in this proceeding. 
The first is whether this transaction involved a sale or a con- 
signment of complainant’s potatoes to the respondent. The sec- 
ond is, if the transaction involved a consignment, did the re- 
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spondent exercise due diligence in selling the potatoes and in 
accounting to the complainant? 


From the evidence which was introduced at the hearing, it 
seems clear that the transaction involved herein was a consign- 
ment and not a sale. Complainant admitted that it was he who 
sought out Bob Cheyne and asked him to dispose of his pota- 
toes, and that the potatoes were shipped to respondent at Bob 
Cheyne’s suggestion, and in the latter’s name. Complainant fur- 
ther testified that respondent was to sell the potatoes for com- 
plainant. There is no evidence, oral or written, indicating that 
respondent had agreed to purchase the potatoes. The fact that 
Bob Cheyne thought that the potatoes would bring a certain 
price, $4.40 per cwt., and so informed complainant, does not in 
any way make this transaction other than a consignment and 
such is our conclusion. 


We now turn to the question of whether respondent used due 
diligence in disposing of the potatoes. Respondent testified that 
the potato market, at the time the potatoes were received from 
complainant, was in a depressed state and remained so for sev- 
eral months thereafter. This fact is also admitted by complain- 
ant, although he does contend that certain potato dealers were 
selling some potatoes. Respondent said that he put the potatoes 
in cold storage because he thought at the time that this would 
be the most advantageous way to handle and sell them. He testi- 
fied that he had a quantity of potatoes of his own that he also 
put in cold storage and later took out and sold at substantial 
losses. Using hindsight, it might be said that respondent exer- 
cised poor judgment in putting the potatoes into storage where 
they would accrue additional charges, rather than selling them 
for what they would bring when he received them. There is 
nothing, however, to show that at the time in question, placing 
the potatoes in storage was not the best procedure to follow. 
That respondent sincerely thought this to be the best method 
of handling the potatoes, is shown by the fact that he also put 
his own potatoes in cold storage. 

Moreover, and we believe this is especially significant, com- 
plainant was free at any time he chose to do so to give addi- 
tional instructions to respondent as to the sale of the potatoes. 
He could have requested respondent to take them out of storage 
at any time and sell them at whatever price the market would 
bring. Complainant, however, gave no such instructions and 
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was content to leave the potatoes in storage and take his 
chances on the best judgment of respondent. In view of this 
fact, he certainly should not now be permitted, by looking back, 
to say that respondent did not market his potatoes “in a busi- 
ness-like manner.” We find nothing in the record that could lead 
us to any conclusion except that respondent exercised his best 
judgment in disposing of complainant’s potatoes. There is no 
question that an accounting was promptly made to complainant’s 
agent, Bob Cheyne, after the potatoes were sold. In view of the 
above conclusions, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5137) 


HYBELS’ PRODUCE COMPANY, INC. v. HAB’S FRUIT AND GROCERY. 
PACA Docket No. 7080. Decided August 7, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on April 23, 1957. Com- 
plainant seeks an award of reparation in the amount of $566.50, 
the alleged purchase price of 250 bushels of apples sold to re- 
spondent on November 15, 1956. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on May 31, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 29, 1957. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an an- 
swer would constitute a waiver of oral heading and an admis- 
sion of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceed- 


ings. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Company, Inc., is a corpo- 
ration whose address is 241-257 South Pitcher Street, Kala- 
mazoo, Michigan. 

2. Respondent is an individual, Nozey Habhab, doing busi- 
ness as Hab’s Fruit and Grocery, whose address is 1709 5th 
Avenue South, Fort Dodge, Iowa. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about November 15, 1956, in the course of inter- 
state commerce, complainant sold to respondent 250 bushels of 
apples for a total purchase price of $566.50, f.o.b. Benton Har- 
bor, Michigan. 

4. On or about November 15, 1956, apples meeting contract 
specifications were delivered to, and accepted by, respondent’s 
agent in Benton Harbor, Michigan, and thereafter were trans- 
ported, in respondent’s truck, to Fort Dodge, Iowa. 


5. Although requested to do so, respondent has failed “and 
refused to pay to complainant the agreed purchase price of the 
apples amounting to $566.50. 


6. The formal complaint was filed on April 23, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
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agreed purchase price of the shipment of apples is a violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $566.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $566.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5138) 


JAMERSON PRODUCE v. MICHIGAN FARMERS OUTLET. PACA Dock- 
et No. 7062. Decided August 7, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on August 13, 1956. 
The formal complaint was filed on April 9, 1957. Complainant 
seeks an award of reparation in the amount of $1,393.67, which 
is alleged to be the unpaid balance of the invoice price for three 
truckloads of watermelons sold and delivered to respondent in 
May 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 16, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 17, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 








tion 
ara- 


hall 
‘eon 
56, 


ck- 


of 





JAMERSON PRODUCE v. MICHIGAN FARMERS OUTLET 805 
Cite as 16 A.D. 804 


within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, M. E. Jamerson, doing busi- 
ness as Jamerson Produce, whose address is P. O. Box 1905, 
Pompano Beach, Florida. 


2. Respondent is an individual, Martin Bruseloff, doing busi- 
ness as Michigan Farmers Outlet, whose address is 13601 E. 8 
Mile Road, Detroit, Michigan. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about May 27, 1956, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of water- 
melons at a total price of $3,870.17, including charges for 
straw and loading on three loads and the freight charges on 
two loads. 


4. On or about May 28, 1956, complainant shipped three 
truckloads of watermelons meeting specifications of contract, 
from a loading point in the State of Florida, to respondent at 
Detroit, Michigan. Upon arrival of the watermelons at destina- 
tion, they were accepted without complaint by respondent. On 
or about May 30, 1956, the total price was adjusted to $3,612.67. 


5. The total adjusted price of the watermelons is $3,612.67, 
of which amount respondent has paid to complainant only 
$2,219.00, leaving a balance of $1,393.67 due and owing com- 
plainant by respondent. 


6. The informal complaint was filed on August 13, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
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amount of the total adjusted price of the shipments of water- 
melons is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,393.67, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,393.67, with interest 
thereon at the rate of 5 percent per annum from June 1, 1956, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5139) 


OAKFIELD AND ELBA GROWERS, INC. v. QUEEN CITY PRODUCE 
COMPANY. PACA Docket No. 7040. Decided August 7, 1957. 


Failure to Pay—Admission of Liability 
Respondent is ordered to pay the amount it admits is owing to complainant. 


Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The informal complaint was filed on June 25, 1956. 
A formal complaint was filed on May 1, 1957. The complainant 
therein seeks to recover $777, which is alleged to be the unpaid 
balance of the purchase price of a truckload of mixed produce 
sold by complainant to respondent in January 1956. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 9, 1957. A copy of the Department’s report of investigation 
was served upon complainant on that same date. 


Respondent, in an answer filed May 29, 1957, admits the al- 
legations of the complaint including the fact that the unpaid 
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balance of the purchase price of the truckload of mixed produce 
is due and owing to complainant. Since liability in the amount 
of the sum alleged in the complaint is admitted by respondent, 
the issuance of an order, without further proceedings, is appro- 
priate. 


FINDINGS OF FACT 


1. Complainant, Oakfield and Elba Growers, Inc., is a cor- 
poration whose address is P. O. Box 41, Elba, New York. 


2. Respondent, Queen City Produce Company, is a corpora- 
tion whose address is 211 West Worthington Avenue, Charlotte, 
North Carolina. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about January 17, 1956, in the course of interstate 
commerce, complainant sold to respondent the truckload of 
mixed produce set forth below, at a total purchase price of 
$1,127, delivered Charlotte, North Carolina. 





850 sacks potatoes 50s @ $1.30 — $455.00 
50 sacks onions 50s @ 190 — 95.00 
100 sacks cabbage 50s @ 2.80 — 280.00 
10 sacks carrots 50s @ 2.75 — 27.50 
20 sacks jumbo onions 50s @ 2.50 — 60.00 
15 containers onions 3s/20 each @ 3.00 — 45.00 
30 containers Rome apples 3s/12 each @ 3.25 — 97.50 
28 containers MacIntosh apples 3s/12 each @ 2.75 — 177.00 

$1127.00 


4, Produce meeting contract specifications was shipped by 
complainant from Elba, New York, to respondent in Charlotte, 
North Carolina. When said produce arrived at destination, it 
was accepted by respondent without complaint. 


5. The total purchase price of the mixed produce is $1,127. 
Of this amount respondent has paid to the complainant only 
$350, leaving a balance of $777 due and owing complainant from 
respondent. 

6. The informal complaint was filed June 25, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent, in its answer, admits that it is indebted to, and 
has failed to pay to complainant the balance of the purchase 
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price of the truckload of mixed produce amounting to $777. In 
view of respondent’s admissions, we have no alternative but to 
conclude that the failure of respondent to pay the balance of 
the purchase price of the mixed produce is a violation of section 
2 of the act, and, accordingly, reparation in the amount of $777, 
with interest, should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $777, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5140) 


C. H. RoBINSON, INC. v. D & A Potato FaRM. PACA Docket 
No. 7066. Decided August 7, 1957. 


Failure to Pay—Default 
Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 
Moore and Wangaard, of Minneapolis, Minnesota, for complainant. Mr. John 
F. Mller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 13, 1957. Com- 
plainant seeks an award of reparation in the amount of $120, 
which is alleged to be the unpaid brokerage earned on four 
trucklots of potatoes and one trucklot of potatoes and onions 
sold for respondent’s account in October and November 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
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spondent on May 31, 1957. A copy of the report of investigation 
was served upon complainant on May 24, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 












FINDINGS OF FACT 


1. Complainant, C. H. Robinson, Inc., is a corporation whose 
address is 3115 West Lake Street, Minneapolis, Minnesota. 






2. Respondent is a partnership composed of Dominic Chichelli 
and Anthony Chichelli, doing business as D & A Potato Farm, 
whose address is 9 Merton Street, Rochester, New York. At the 
time of the transactions involved herein, respondent was li- 
censed under the act. 







8. In the course of interstate commerce, complainant, while 
acting as a broker, negotiated, on behalf of respondent, the sales 
of respondent’s produce set forth below. The date of sale, the 
buyer, and the brokerage for each sale are as indicated. 















Date Quantity Buyer Brokerage 

10/26/56 1 truckload of Spracale Fruit Co., 

potatoes Pittsburgh, Pa. $ 20.00 
11/1/56 1 truckload of Spracale Fruit Co., 

potatoes Pittsburgh, Pa. 25.00 
11/1/56 1 truckload of Consumers Produce Co., 

potatoes Pittsburgh, Pa. 25.00 
11/1/56 1 truckload of pota- Mathew Mercurio, 

toes and onions Youngstown, Ohio 25.00 
11/6/56 1 truckload of Mathew Mercurio, 

potatoes Youngstown, Ohio 25.00 





$120.00 






4. In compliance with the contracts negotiated by complain- 
ant, respondent shipped four trucklots of potatoes and one 
trucklot of potatoes and onions from Rochester, New York, to 
the buyers set forth in Finding of Fact No. 3. 


5. The total amount of brokerage earned by the complainant 
is $120, no part of which has been paid to complainant. 
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6. The formal complaint was filed on May 18, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed brokerage earned by complainant in negotiating the sales 
of respondent’s produce is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$120, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $120, with interest thereon 
at the rate of 5 percent per annum from December 1, 1956, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5141) 


UNITED PACKING Co. v. CONNECTICUT CELERY Co. PACA Docket 
No. 6741. Decided August 7, 1957. 


Rejection Not Timely—Acceptance—Rejection 
Without Reasonable Cause—Damages 


As the shipment was not rejected within 24 hours after receipt of notice 
of arrival, it is concluded that respondent accepted the shipment and 
is liable for the purchase price less any provable damages caused by 
complainant’s breach of warranty. An appeal inspection established a 
breach of warranty as to grade, but damages are limited to the nominal 
sum of $1 for lack of proof of damages of a greater amount. 


Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, 
for complainant. Levin, Schwartz and Seidman, of Hartford, Connecti- 
cut, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on February 23, 1956, com- 
plainant alleges that it sold to respondent in August 1955 a car- 
load of peaches grading U. S. Extra No. 1, for a total price of 
$2,245.00; that complainant shipped to respondent the kind, 
quality, grade, and size commodity called for by the contract 
of sale; that respondent attempted to reject the shipment after 
arrival, but that such attempted rejection was not within a 
reasonable time; that in order to minimize damages, complainant 
arranged for the peaches to be sold in Boston, Massachusetts; 
and that respondent has failed and refused to pay complainant 
the difference between the contract price of the peaches and the 
net proceeds realized from the resale thereof, amounting to 
$1,532.95, for which sum reparation is requested. 


A copy of the complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent 
on March 8, 1956. On the same date, a copy of the report of 
investigation was served upon complainant’s attorneys. Respon- 
dent filed an answer to the complaint on March 19, 1956, ad- 
mitting the purchase of a carload of U. S. Extra No. 1 peaches. 
Respondent alleges that an appeal inspection was obtained which 
showed that the peaches delivered by complainant failed to 
grade U. S. Extra No. 1. By reason of this alleged breach of 
contract on the part of complainant, respondent denies any 
liability in the transaction. 


Although the amount involved in this controversy is more 
than $500, the parties waived an oral hearing and evidence was 
submitted under the shortened method of procedure provided 
for in the rules of practice. Pursuant to this procedure, com- 
plainant requested that its complaint and attached exhibits be 
considered as its opening statement. Respondent requested that 
the verified answer with attached exhibits be considered as its 
answering statement. On June 4, 1956, complainant filed a state- 
ment in reply, together with a brief. Respondent did not file a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Floyd J. Hark- 
ness, Molly A. Harkness, Floyd J. Harkness, Jr., Harriet Hark- 
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ness Colgate, and William Hoyte Colgate, Jr., doing business as 
United Packing Co., whose address is P. O. Box 546, Fresno, 
California. 


2. Respondent is a partnership composed of James Economou 
and Thomas Staron, doing business as Connecticut Celery Co., 
whose address is Connecticut Regional Market, Hartford, Con- 
necticut. At the time of this transaction, respondent was li- 
censed under the act. 


8. On or about August 5, 1955, in the course of interstate 
commerce, complainant sold to respondent a carload of Fay 
Elberta peaches, U. S. Extra No. 1, consisting of 1,470 boxes, 
at $1.50 per box, plus $40 for precooling, or a total purchase 
price of $2,245, f.o.b. Visalia, California. The contract was nego- 
tiated by J. F. MacNulty, Inc., of Albany, New York, who acted 
as broker for both parties. 

4. On August 5, 1955, complainant shipped 1,470 boxes of 
peaches contained in car SFRD 14708 from loading point in 
the State of California to respondent at Hartford, Connecticut. 
The shipment arrived at destination on August 14, 1955, and 
respondent was notified of arrival on the morning of August 15, 
1955. 


5. After examination of the peaches in car SFRD 14708, 
respondent ordered a Federal inspection, which was made on 
August 15, 1955. Inspection Certificate No. B-10151, issued at 
4 p.m., on August 15, showed that as to quality, the peaches 
were, “Clean, mature, generally well formed, shows tinge to 
50%, mostly tinge to 25% of surface with pink or red color. 
Grade defects average 5%, chiefly growth cracks and cuts.” 
According to this certificate, the peaches “Now fails to grade 
U. S. No. 1 only account bruising.” 

6. On August 15, 1955, the broker sent the following wire 
to the complainant: “WAY CONNECTICUT CELERY TALKED 
THIS AFTERNOON THEY REFUSING CAR PEACHES AC- 
COUNT SOFT AND BRUISE SAID WILL FIGHT IT OUT 
IN COURT CAN’T STAND THIS HEAVY LOSS SUGGEST 
DO SOMETHING FOR THEM HELP THEM OUT SOME 
WAY LET’S TRY GET CAR SETTLED.” 


7. On or about August 16, 1955, respondent requested an ap- 
peal inspection of the peaches contained in car SFRD 14708 
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and the appeal inspection was made at 10 a.m. on August 17, 
1955. Appeal inspection Certificate B-10153 shows the quality 
of the peaches as: “Mature, clean, generally well formed, blush 
color generally ranges from tinge to 50%, mostly 1/6 to 1/3 of 
surface blushed pink or red. In 65 or 70 counts range from 
30 to 50%, average 40% of peaches have 14 or more of surface 
with blushed pink or red color, remainder of sizes show from 
40 to 75%, average more than 50% pink or red color. Average 
3% grade defects consisting of misshapes and cuts. 


“Condition: Peaches are firm to ripe, mostly firm to firm 
ripe. Ground color turning yellow to yellow. Range from 
2 to 14%, average 6% damage by bruises, including 2% 
serious damage affecting firm ripe and ripe peaches. No 
decay. 


“Grade: 65 and 70 counts fail to grade U. S. Extra No. 1 
account insufficient color. Remainder sizes grade U. S. 
Extra No. 1.” 


Under “Remarks”, the Inspectors noted the following: “This 
certificate covers an Appeal Inspection of the above shipment 
which was previously inspected and reported on joint Federal 
and State of California certificate which is reversed as to grade 
on 65 and 70 counts and sustained as to grade on remainder 


counts.” 


8. On August 17, 1955, the broker sent complainant a noti- 
fication that respondent rejected the car of peaches, ‘Account 
not U. S. One Extra as purchased.” Complainant notified the 
broker that in order to minimize damages, it was selling the 
peaches “for account whom it may concern.” 


9. Complainant arranged for the car of peaches to be sold 
in Boston, Massachusetts, by Mutual Produce, Inc., and re- 
ceived from such resale net proceeds in the amount of $712.05. 


10. The formal complaint was filed on February 23, 1956, 
which was within 9 months from the time the cause of action 


accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contract. The contract called for a carload of U. S. Extra No. 1 
peaches. The shipping point inspection showed the peaches 
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shipped by complainant to be U. S. Extra No. 1. An appeal in- 
spection at destination, however, showed that 142 boxes of the 
peaches contained in the car failed to grade U. S. Extra No. 1, 
and respondent denies liability because of complainant’s failure 
to furnish a carload of peaches in accordance with the terms 
of the contract. 

Complainant contends in its brief that it relied upon the 
Federal-State shipping point inspection and acted in good faith 
in filling the contract, and that respondent had no right to re- 
ject the car even though a subsequent inspection indicated that 
the contract terms were not satisfied 100 percent. Complainant 
contends further that since there has been no showing of bad 
faith on the part of complainant, there was no violation of the 
act by complainant. 

The appeal inspection supersedes the shipping point certifi- 
cation as to the grade of the peaches in controversy, and estab- 
lishes that the shipment did not grade U. S. Extra No. 1 at 
shipping point. 

We next consider complainant’s contention that respondent 
failed to reject the peaches within 24 hours after receipt of 
notice of arrival. Respondent was notified at 6 o’clock on the 
morning of August 15, 1955, of the arrival in Hartford of car 
SFRD 14708. Under the regulations (7 CFR 46.2(q) et seq.) 
respondent had 24 hours in which to accept the shipment or, 
during this period, to apply for a Federal inspection. The official 
inspection was made on August 15, 1955, and the results as 
given to respondent at 5 p.m. on that day were as follows: 

“Grade: Now fails to grade U. S. No. 1 only account 
bruising.” 
Sometime during the evening of August 15 the broker, McNulty, 
sent the following wire to complainant: 
“WAY CONNECTICUT CELERY TALKED THIS AF- 
TERNOON THEY REFUSING CAR PEACHES AC- 
COUNT SOFT AND BRUISE SAID WILL FIGHT IT OUT 
IN COURT CAN’T STAND THIS HEAVY LOSS SUG- 
GEST DO SOMETHING FOR THEM HELP THEM OUT 
SOME WAY LETS TRY GET CAR SETTLED.” 

Respondent takes the position that it rejected the shipment; 

that it made such rejection known to the broker; and that the 
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above wire from the broker to complainant was sufficient notice 
of rejection. 


It has been held that a notice of rejection must be in clear 
and unmistakable terms. Mere complaint regarding the ship- 
ment cannot be considered as a notice of rejection. San Pat 
Vegetable Company, Inc. v. Sid Kyman, 5 A.D. 483; John C. 
Lester Company v. Victory Distributing Company, Inc., and/or 
Steel City Fruit Company, Inc., 11 A.D. 376. The contents of 
McNulty’s wire to complainant would only appear to serve no- 
tice on complainant that a rejection of the shipment by respon- 
dent was contemplated and imminent. Furthermore, respondent’s 
application for an appeal inspection of the carload on August 
16 is inconsistent with his purported rejection on August 15, 
since it shows a continuing concern and interest in the ship- 
ment, which ordinarily would not be present after a final re- 
jection. In fact, no clear and final rejection came from re- 
spondent until the teletype exchange took place between the 
broker and complainant on August 17. By this time, under the 
rules as outlined in section 46.2 et seq. (supra), respondent is 
deemed to have accepted the produce. By such acceptance, re- 
spondent became liable to complainant for the purchase price, 
less any provable damages caused by complainant’s breach of 
warranty. Piazza Company v. J. Bere Fruit Company et al., 13 
A.D. 400. 

Of the 1,470 boxes of peaches in car SFRD 14708, the war- 
ranty was breached as to only 112 boxes of 65s and 30 boxes 
of 70s, or a total of 142 boxes. The remainder of the carload, 
or 1,828 boxes, was U. S. No. 1 Extra and met contract re- 
quirements. These facts are established by the appeal certifi- 
cate of August 17. Any damages allowed respondent for breach 
of warranty are, therefore, necessarily restricted to the 142 
boxes which failed to meet the warranty. See Mathews Produce 
Company v. L. E. Myers, 8 A.D. 270. 


The measure of damages for breach of warranty is the dif- 
ference between the value of the goods actually delivered, at 
the time and place of delivery to the buyer, and the value the 
goods would have had at that time if they had met the specifi- 
cations and warranties of the contract. 

No evidence is offered to show the market value at Hartford 


on August 15 of peaches meeting the specifications and war- 
ranties of the contract between the parties. There is likewise 
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no evidence to establish the value of the 142 boxes of peaches 
actually delivered to respondent which failed to meet contract 
requirements. While we recognize the breach of warranty by 
complainant regarding the 142 boxes of peaches, an award of 
damages must be limited to the nominal sum of $1 for lack of 
proof of damages of a greater amount. 

It is concluded that respondent owes complainant the contract 
price of the peaches, $2,245, less the net resale proceeds (gross 
proceeds less allowable expenses) of $712.05, less $1 nominal 
damages for breach of warranty, or a total of $1,531.95. 

Respondent’s failure to take possession of the produce, after 
acceptance, constituted a rejection without reasonable cause 
within the meaning, and was a violation, of section 2 of the act. 
San Pat Vegetable Co. v. Sid Kyman, 5 A.D. 489. Complainant’s 
damages resulting from that violation amount to $1,531.95. Rep- 
aration in that amount, plus interest, should be awarded com- 
plainant against respondent. 


ORDER 
Within 30 days from the date hereof, respondent shall pay 


to complainant, as reparation, the sum of $1,531.95, with in- 
terest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1955, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5142) 


I. M. YouNG & COMPANY v. AMERICAN FRUIT COMPANY. PACA 
Docket No. 7067. Decided August 7, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 

Mr. Gordon M. Lipetz, of Riverhead, New York, for complainant. Mr. John 
F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed on April 26, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$1,785.07, which is alleged to be the unpaid purchase price of 
three lots of potatoes sold to respondent during August 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 25, 1957. A copy of the report of investiga- 
tion was served upon complainant on May 24, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ira M. Young, 
Laura M. Young, Walter E. Stark, and William C. Stark, doing 
business as I. M. Young & Company, whose address is River- 
head, New York. 


2. Respondent is an individual, Arthur Jacobs, doing business 
as American Fruit Company, whose address is 247 Lincoln 
Street, Worcester, Massachusetts. At the time of the transac- 
tions complained of herein, respondent was licensed under the 
act. 


3. During August 1956, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of U. S. 
No. 1, Size A, Long Island potatoes. The dates of the respec- 
tive sales, the quantities involved, and the applicable prices, 
delivered Worcester, Massachusetts, are as follows: 


Date Packages Unit Price Price 
August 15 1877 — 10 lb. bags $0.345 per bag $ 647.57 
August 15 800 — 50 Ib. bags 2.60 per cwt 890.00 
August 23 650 — 50 Ib. bags 2.30 per cwt 747.50 


Total $1,785.07 


4. Potatoes complying with the specifications of the con- 
tracts were shipped by complainant on the dates set forth in 
Finding of Fact No. 3, by truck, from loading points in the 
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State of New York, to respondent at Worcester, Massachusetts. 
Respondent accepted each shipment of potatoes at Worcester 
and made no complaint with reference thereto. 


5. The total purchase price of the three lots of potatoes is 
$1,785.07, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on April 26, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the potatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,785.07, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay. to complainant, as reparation, $1,785.07, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1956, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5143) 


GREAT LAKES PACKING Co. v. SANTA FE BERRY PACKERS. PACA 
Docket No. 6447. Decided August 8, 1957. 


Contract—Lack of Mutual Agreement—Dismissal 


Complainant asserts a breach of contract on the part of respondent. Since 
the record shows a lack of mutual agreement between the parties, it 
is concluded that no contract came into existence and the complaint 
is dismissed. 


Mr. Jack O. Gaylord, of North Collins, New York, and Mr. Robert M. 
Rubenstein, of New York, New York, for complainant. Mr. G. V. 
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Weikert, of Los Angeles, California, for respondent. Mr. John S. Grif- 
fin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed with the Department 
on October 13, 1954. A formal complaint was filed on January 
8, 1955, wherein it is alleged that complainant and respondent 
entered into two contracts for the purchase and sale of 14,000 
30-pound tins of frozen California strawberries at a price of 
1914 cents per pound for 12,000 of such tins, and 20 cents 
per pound for the remaining 2,000 tins. Complainant further 
alleges that respondent failed, neglected and refused to ship the 
strawberries as agreed upon, and that by reason of such failure 
complainant was damaged in the sum of $19,500, which it seeks 
to recover as reparation in this proceeding. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 7, 1955. A copy of the report of investigation was 
served upon the complainant on February 5, 1955. 

In its answer, filed on February 28, 1955, respondent denied 
that it entered into any contracts with complainant for the sale 
of California strawberries and further denies that it was in- 
debted to complainant in any amount. Respondent further con- 
tends that if there were any contracts entered into, it is liable 
only for 50% of the strawberries alleged to have been sold to 
complainant inasmuch as conditions beyond its control required 
the prorating of supplies of California frozen strawberries 
among its customers during the 1954 season. 

An oral hearing was held at Los Angeles, California, on 
June 20, 1956, at which both parties were represented by coun- 
sel. One witness testified on behalf of complainant and two 
testified on behalf of respondent. Briefs were filed by counsel 
for both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Di Marco, 
James De Marco, Paul De Marco, and John De Marco, doing 
business as Great Lakes Packing Co., whose business address is 
Farnham, New York. 
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2. Respondent is a partnership composed of Ray Warner 
and Lee M. Warner, doing business as Santa Fe Berry Packers, 
whose business address is 1838 West Slauson, Los Angeles, 
California. At the time of the transactions involved herein, re- 
spondent was not licensed, but was subject to license, under the 
act. 


3. On or about May 24, 1954, Martin Lowenthal of Lewis- 
Martin Associates, Inc., brokers at New York, New York, con- 
tacted Lee M. Warner of Santa Fe Berry Packers and indicated 
that he had a sale of 6,000 30-pound tins of frozen, sliced Cali- 
fornia strawberries, 4 x 1, grade “B” or better, Shasta variety, 
1954 pack, to Great Lakes Packing Co., Farnham, New York, 
at 1914 cents per pound. Lee M. Warner, of Santa Fe Berry 
Packers, told Lowenthal that its price was 20 cents per pound, 
but finally agreed to the lower price of 1914 cents per pound 
upon Lowenthal’s assurance that the strawberries would be 
withdrawn as packed so that storage charges would be kept 
to a minimum. Lowenthal agreed to obtain for respondent from 
complainant a shipping schedule for the strawberries. 


4. On or about May 26, 1954, Lowenthal again contacted 
Lee M. Warner and advised that he, Lowenthal, had a sale for 
an additional 8,000 30-pound tins of California strawberries to 
Great Lakes Packing Co. It was agreed that the 8,000 tins 
should consist of 6,000 tins of frozen, sliced California straw- 
berries, 4 x 1, grade “B” or better, Shasta variety at 1914 
cents per pound, and 2,000 tins of frozen whole California 
strawberries, 4 x 1, grade “B” or better, Shasta variety, at 20 
cents per pound. It was further agreed that the strawberries 
were to be withdrawn as packed and that a shipping schedule 
would be obtained by Lowenthal from complainant. 


5. Thereafter Lewis-Martin Associates, Inc., prepared copies 
of the sales memoranda covering these two transactions, with 
each memorandum containing the following statement: 

“To be withdrawn as needed by Dec. 1, 1954. If not with- 
drawn, buyer to pay against warehouse receipt.” 
As soon as Lee M. Warner received the copies of the sales 
memoranda, he called Lowenthal by telephone and advised him 
that the memoranda would not do; that they did not specify 
any spread shipping during the course of the pack with definite 
cut-off dates, and that Santa Fe Berry Packers would return 
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the memoranda to him. Lowenthal replied: “As a matter of 
fact, don’t send them back. I will give you some others.” Lee 
M. Warner told him: “We don’t take the business under those 


circumstances.” 


6. During the months of July and August of 1954, Santa 
Fe Berry Packers wrote to Lowenthal many times, requesting 
shipping instructions for the strawberries involved in the 
transactions of May 24 and May 26. Lowenthal promised to 
obtain instructions from Great Lakes Packing Co. and forward 
them to respondent, but never did so. On September 16, 1954, 
respondent advised the broker that it, respondent, did not con- 
sider that it had a contract with complainant and was, there- 
fore, in no way obligated to complainant. 


7. The formal complaint was filed on January 3, 1955, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Complainant alleges in its complaint that respondent, in 
breach of contracts made on May 24, and May 26, 1954, respec- 
tively, failed to deliver 14,000 tins of frozen strawberries to 
complainant, who subsequently suffered damages as a result of 
said breach. Respondent’s answer denied any breach of contract 
as to complainant, on the ground that no contract ever existed 
between the parties. 

All dealings and communications relating to the alleged con- 
tracts had been handled by a New York broker, Martin Lowen- 
thal, of the brokerage firm of Martin-Lewis Associates, Inc. 
Complainant had been represented in the transactions by Louis 
Di Marco, one of its partners, while Lee M. Warner, a partner 
of respondent, had been respondent’s spokesman in the course 
of the negotiations. Complainant and respondent appear to have 
never communicated directly with each other at any time, nor 
do they appear to have known each other or to have had any 
prior business relations. 

The record indicates that the broker contacted both parties 
relative to respondent selling, and complainant buying, frozen 
strawberries at 1914 cents per pound. An agreement was sup- 
posedly reached, in which 12,000 30-pound tins of frozen sliced 
strawberries were to be sold by respondent to complainant for 
1914 cents per pound, and 2,000 30-pound tins of frozen, whole 
strawberries were to be sold for 20 cents per pound, with com- 
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plainant furnishing a shipping schedule with spread periods of 
shipping and definite cut-off dates. The broker thereofter issued 
memoranda of sale, with a copy going to each party. It stated, 
among other things: 


“To be withdrawn as needed by Dec. 1, 1954. If not with- 
drawn, buyer to pay against warehouse receipt.” 


Respondent states that it called Lowenthal as soon as it re- 
ceived the memoranda of sale, and reminded him that in the 
original oral discussion, the price and quantity of strawberries 
had been quoted on the strength of the oral understanding be- 
tween respondent and Lowenthal to the effect that the straw- 
berries would be withdrawn by complainant as packed by re- 
spondent, and that a shipping schedule would be provided by 
complainant. Respondent further states that Lowenthal told it 
not to return the memoranda of sale but that he, Lowenthal, 
would send respondent some others, as well as furnishing ship- 
ping instructions from complainant. 

The broker, in his deposition, denies that any definite shipping 
schedule was to be provided by complainant as a condition of 
the sale; that all the terms of the agreement were embodied in 
the memoranda of sale, a copy of which was sent to both par- 
ties; that neither party had objected to the terms as stated in 
the memoranda; and that respondent could have returned the 
memoranda of sale to the broker if he had been dissatisfied, but 
had not done so. 

Complainant appears to rely almost entirely on the sales 
memoranda issued by the broker to establish the existence of 
a contract between the parties. It has been held in several in- 
stances, however, that a broker’s memorandum of sale is not a 
contract, but only evidence of a contract. Hogue v. Pacific 
Cherry & Fruit Co., 13 A.D. 900; Anonymous, 11 A.D. 825. 
Moreover, it is expressly stated in the memoranda of sale here 
involved that such a memorandum is subject to confirmation 
by the seller (respondent here). No confirmation by wire, letter, 
or by telephone is shown to have been executed by respondent. 
While complainant points to the retention of the sales memo- 
randa by respondent as indicating confirmation, in view of the 
testimony given by respondent, the significance and effect of 
such retention is inconclusive on this point. 

Although Lowenthal in his deposition denied that he had 
agreed as a condition of the contract with respondent to furnish 
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respondent with a shipping schedule providing spread shipping 
periods and definite cut-off dates, in a letter dated August 3, 
1954, and addressed to respondent, the contrary appears to be 
true. In this letter he states: 


“I was up to see the Great Lakes Packing Co. the other 
day ... I tried to explain to him that your deal was on 
an overall average withdrawal between now and December 
a 


Moreover, the correspondence contained in the record indi- 
cates that, in the mind of respondent at least, a shipping 
schedule was an essential part of any understanding between 
the parties. Respondent repeatedly asked for shipping instruc- 
tions, and indicated that shipments were to be spread over a 
period of time and not taken all at once or at the pleasure of 
complainant. Lowenthal did nothing to rebut respondent’s 
thinking along this line; to the contrary, his letters (as above) 
seem to be in accord with those of respondent, for he made 
repeated promises to respondent to send shipping instructions 
“this coming week” (letter of July 13, 1954); “I will give you 
shipping instructions * * * next week. I plan to see Great 
Lakes * * * Tuesday or Wednesday (and) will finalize the exact 
situation.” (Letter of July 16, 1954.) 

It is essential to the formation of a contract that there be 
mutual manifestation of assent to the material terms of the 
contract. Anonymous, 14 A.D. 892; Anonymous, 12 A.D. 1406. 
No such mutual manifestation of assent appears in the instant 
case. In fact, the parties are in strong disagreement as to the 
terms of any agreement into which they might have entered. 
Lowenthal, the broker, states that the references to shipping 
schedule were incidental and not a prerequisite to this sale; re- 
spondent contends that it was not incidental but bore a rela- 
tionship to the price quoted complainant by reflecting antici- 
pated savings in storage. 


Complainant is asserting a breach of contract against re- 
spondent, but before such breach can be considered, it must 
prove the existence of the contract. As the moving party, the 
burden of proof is on complainant to prove the existence of such 
a contract by a preponderance of the evidence. We do not think 
it has sustained this burden. The complainant should, therefore, 


be dismissed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5144) 


LEWIS-MARTIN ASSOCIATES, INC. v. SANTA FE BERRY PACKERS. 
PACA Docket No. 6448. Decided August 8, 1957. 


Brokerage—Dismissal 


Since complainant’s negotiations did not culminate in a contract, complain- 
ant has no claim for brokerage and the complaint is dismissed. 


Mr. Jack O. Gaylord, of North Collins, New York, and Mr. Robert M. 
Rubenstein, of New York, New York, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Mr. John S. Grif- 
fin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on October 19, 1954. 
The formal complaint was filed on January 24, 1955, alleging 
that on or about May 24 and May 26, 1954, respondent em- 
ployed complainant as its broker to negotiate the sale of 14,000 
30-pound tins of frozen California strawberries at a price of 
1914 cents per pound for 12,000 of such tins, and 20 cents per 
pound for the remaining 2,000 tins. Complainant further al- 
leges that it negotiated the sale of said strawberries on the 
terms agreed to by respondent and within the instructions and 
authority given complainant by respondent, but that respondent 
failed, neglected and refused to ship the strawberries as agreed 
upon. Complainant then alleges that respondent neglected and 
refused to pay to it the reasonable value of the services ren- 
dered by complainant, which is 4% of the sales price, totaling 
$3,288. 

A copy of the formal complaint and the Department’s report 
of investigation were served upon respondent on February 7, 
1955. A copy of the report of investigation was served upon 
complainant on February 4, 1955. 
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In its answer, filed on February 28, 1955, respondent denies 
that it had employed the complainant as its broker for the sale 
of California strawberries and further denies that it is indebted 
to complainant in any amount. Respondent affirmatively alleges 
that no contracts were entered into as a result of complainant’s 
negotiations. 


An oral hearing was held at Los Angeles, California, on June 
20, 1956. At the request of the parties, testimony and evidence 
received at such hearing is considered as to the instant case 
and as to the case of Great Lakes Packing Co. v. Santa Fe Berry 
Packers, PACA Docket No. 6447, involving an action for breach 
of the contracts alleged to have been negotiated by complainant. 
Both parties were represented by counsel. One witness testified 
on behalf of complainant, and two testified on behalf of respon- 
dent. Briefs were filed by counsel for both parties. 


FINDINGS OF FACT 


1. Complainant, Lewis-Martin Associates, Inc., is a corpora- 
tion whose post office address is 110 East 42nd Street, New York 
17, New York. 


2. Respondent, Santa Fe Berry Packers, is a partnership 
composed of Ray Warner and Lee M. Warner, whose business 
address is 1838 West Slauson, Los Angeles, California. At the 
time of the transaction involved herein, respondent was not 
licensed, but was subject to license under the act. 


3. On or about May 24, 1954, Martin Lowenthal, president 
of Lewis-Martin Associates, Inc., brokers at New York, New 
York, contacted Lee M. Warner of Santa Fe Berry Packers and 
indicated that he had a sale of 6,000 30-pound tins of frozen 
sliced California strawberries, 4 x 1, grade “B” or better, Shasta 
variety, 1954 pack, to Great Lakes Packing Co., Farnham, New 
York, at 1914 cents per pound. Lee M. Warner, of Santa Fe 
Berry Packers, told Lowenthal that its price was 20 cents per 
pound, but finally agreed to the lower price of 1914 cents per 
pound upon Lowenthal’s assurance that the strawberries would 
be withdrawn as packed so that storage charges would be kept 
at a minimum. Lowenthal agreed to obtain for respondent, from 
the Great Lakes Packing Co., a shipping schedule for these 
strawberries. 


4. On or about May 29, 1654, Lowenthal again contacted 
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Lee M. Warner and advised that he, Lowenthal, had a sale for 
an additional 8,000 30-pound tins of California strawberries to 
Great Lakes Packing Co. It was agreed that the 8,000 tins 
should consist of 6,000 tins of frozen, sliced California straw- 
berries, 4 x 1, grade “B” or better, Shasta variety, at 1914 
cents per pound, and 2,000 tins of frozen whole California 
strawberries, 4 x 1, grade “B” or better, Shasta variety, at 20 
cents per pound. It was further agreed that the strawberries 
were to be withdrawn as packed and that a shipping schedule 
would be obtained by Lowenthal from the Great Lakes Packing 


Co. 

5. Thereafter complainant, Lewis-Martin Associates, Inc., 
prepared copies of the sales memoranda covering these two 
transactions, with each memorandum containing the following 
statement 

“To be withdrawn as needed by Dec. 1, 1954. If not with- 
drawn, buyer to pay against warehouse receipt.” 
As soon as Lee M. Warner received the copies of the sales mem- 


oranda, he called Lowenthal by telephone and advised him that 
the memoranda would not do; that they did not specify any 
spread shipping during the course of the pack with definite 
cut-off dates; and that Santa Fe Berry Packers would return 
the memoranda to him. Lowenthal replied: “As a matter of 
fact, don’t send them back. I will send you some others.” Lee 
M. Warner told him: “We don’t take the business under those 


circumstances.” 


6. During the months of July and August of 1954, Santa Fe 
Berry Packers wrote to Lowenthal many times requesting ship- 
ping instructions for the strawberries involved in the transac- 
tions of May 24 and May 26. Lowenthal promised to obtain 
instructions from Great Lakes Packing Co. and forward them 
to respondent, but never did so. On September 16, 1954, respon- 
dent advised complainant that it, respondent, did not consider 
that it had a contract with Great Lakes Packing Co. and was, 
therefore, in no way obligated to Great Lakes Packing Co. 


7. The formal complaint was filed on January 24, 1955, 
which was within 9 months after the alleged cause of action 
accrued. 
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CONCLUSIONS 

At the request of the parties, this proceeding was consolidated 
for purposes of hearing with Great Lakes Packing Co. v. 
Santa Fe Berry Packers, PACA Docket No. 6447. The issue, 
common to both proceedings and answered in the negative in 
the above-cited case, was this: “Did Lewis-Martin Associates, 
Inc., successfully negotiate a binding contract between Great 
Lakes Packing Co. and Santa Fe Berry Packers?” 

The parties are in agreement that any brokerage due Lewis- 
Martin Associates, Inc., would be an obligation of Santa Fe 
Berry Packers. Whether any brokerage is due, however, is de- 
pendent upon whether a valid contract or contracts were nego- 
tiated between Great Lakes Packing Co. and Santa Fe Berry 
Packers by complainant. Since we have concluded in the com- 
panion case cited above that no such contract or contracts were 
negotiated by complainant, it has no claim for brokerage and 
the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5145) 


WoMACK BROS. PRODUCE v. MAX KARAS & Co. PACA Docket 
No. 6825. Decided August 8, 1957. 


Failure to Submit Evidence—Dismissal 


Since no evidence was submitted by either party at the hearing, the com- 
plaint and counterclaim are dismissed. 


Mr. John H. Carter, of Anna, Illinois, for complainant. Golbus & Golbus, of 
Chicago, Illinois, for respondent. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on April 2, 1956. The 
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formal complaint was filed on June 9, 1956. In the formal com- 
plaint it is alleged that complainant entered into a joint ac- 
count agreement with respondent wherein it shipped to re- 
spondent 1,379 lugs of green tomatoes; that respondent ac- 
cepted said tomatoes and paid the freight charges thereon; and 
that respondent sold said tomatoes but has failed and refused 
to account to complainant or to pay the purchase price of said 
tomatoes amounting to $699.72. Complainant seeks reparation 
in this amount. 

A copy of the report of investigation and of the formal com- 
plaint were served upon respondent on June 15, 1956. A copy 
of the report of investigation was served upon complainant on 
June 19, 1956. Respondent filed an answer and counterclaim on 
July 5, 1956. In the answer, respondent made a general denial 
of the allegations of the complaint. In his counterclaim respon- 
dent alleged that he entered into the joint account agreement, 
but that the tomatoes shipped by complainant failed to meet 
the specifications of contract and respondent was thereby dam- 
aged in the amount of $700. Respondent seeks reparation in 
this amount. Complainant filed a reply to the counterclaim on 
July 18, 1956, denying liability to respondent. 

An oral hearing was held on May 21, 1957, at Kansas City, 
Missouri. Neither complainant nor respondent appeared or was 
represented at said hearing and no evidence was offered on 
their behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Homer L. 
Womack and Roy C. Womack, doing business as Womack Bros. 
Produce, whose address is 188 Chestnut Street, Anna, Illinois. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Max Karas, doing business 
as Max Karas & Co. whose address is 1401 Fairfax Trafficway, 
Kansas City, Kansas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 2, 1955, complainant entered into a 
joint account agreement with respondent which contemplated 
the purchase by complainant and sale by respondent, of 1,372 
10-lb. lugs of tomatoes. Complainant purchased and delivered 
tomatoes to respondent. 
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4. The evidence of record is insufficient to establish the terms 
and conditions of the contract or the quality, condition, and dis- 
position of the tomatoes after delivery to respondent. 


5. The informal complaint was filed on April 2, 1956, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The formal notice of hearing containing the exact time and 
place of hearing was sent to the parties’ attorneys on May 1, 
1957. Their receipt of this notice is evidenced by the return re- 
ceipt cards which were returned to the Department by the Post 
Office after delivery of the notice to the parties. Although the 
parties had ample time to prepare for the hearing, they failed 
to make an appearance either in person or through counsel. 


Since no evidence was submitted by either party at the hear- 
ing, the matters herein must be decided on whatever evidence 
is contained in the record. In circumstances such as these, 
where neither party properly submitted its evidence at the hear- 
ing, neither the complaint, answer, counterclaim, reply to coun- 
terclaim, nor any exhibit attached to these pleadings can be 
considered as evidence. Under the rules of practice, the only 
evidence in the record herein is that contained in the Depart- 
ment’s report of investigation. This evidence consists only of two 
letters. One is a letter sent to the Department by complainant 
as its informal complaint and the other is a letter to respondent 
from the Department advising respondent of the matter. Com- 
plainant’s letter refers to the joint account agreement with re- 
spondent and the latter’s alleged failure to account. This letter 
is not sufficient in itself to support the allegations set forth in 
the complaint. Accordingly, it is our conclusion that complain- 
ant has failed to sustain its burden of proving the allegations 
of the complaint and, therefore, said complaint should be dis- 
missed. As to the matter alleged in respondent’s counterclaim, 
the record contains no evidence whatsoever in support of these 
allegations and the counterclaim, therefore, should also be dis- 
missed. 


ORDER 


The complaint and counterclaim filed herein are hereby dis- 
missed. 


Copies hereof shall be served upon the parties. 
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(No. 5146) 


In re ORRELL’S PRODUCE COMPANY. PACA Docket No. 7026. De- 
cided August 12, 1957. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent failed to pay promptly and in full, to account truly and cor- 
rectly, and to remit consignment proceeds in connection with shipments 
in interstate commerce and its license is revoked. 


Mr. Champe T. Broaddus, for complainant. Mr. Clarence H. Girard, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed May 28, 1957, by the Act- 
ing Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that respondent has 
repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) by failing or refusing to make full payment promptly for 
numerous shipments of perishable agricultural commodities pur- 
chased and accepted by respondent in interstate commerce and 
by failing to account truly and correctly and remit consignment 
proceeds. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter 
was referred to Clarence H. Girard, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 47.30(c) of the rules of 
practice. On July 9, 1957, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and rec- 
ommending that respondent’s license be revoked. No exceptions 
were filed to the hearing examiner’s report. 
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FINDINGS OF FACT 
1. Respondent is a partnership composed of Benny S. Orrell, 
Sr., and Walter E. Orrell, trading and doing business as Orrell’s 
Produce Company, whose address is P. O. Box 2704, Winston- 
Salem, North Carolina. 


2. Pursuant to the licensing provisions of the act, license 
No. 145950 was issued to respondent June 22, 1953. This license 
has been renewed on each anniversary date thereafter to June 


22, 1957. 


3. On or about May 8, 1956, in the course of interstate com- 
merce, F. H. Vahlsing, Inc., New York, New York, shipped to 
respondent on consignment, to be sold for and on behalf of 
the consignor, a truckload of 600 sacks of onions. Respondent 
received and sold the onions but has failed, neglected or refused 
to account therefor to the consignor and pay the net proceeds 
due the consignor. 

4. During the approximate period March 28, 1956, through 
February 9, 1957, respondent, in the course of interstate com- 
merce, purchased and accepted a total of 131 shipments of per- 
ishable agricultural commodities from various shippers, and in 
each instance failed to pay promptly and in full the agreed 
purchase price therefor to the shipper, as follows: 


Amount of Total 
Number of Unpaid Purchase 
Seller Shipments Price 
F. H. Vahlsing, Inc., 3 $ 3,273.52 
New York, N. Y. 
Osceola Fruit Distributors, 3 3,970.00 
Kissimmee, Fla. 
Farmers Exchange, Inc. 5 
Onley, Va. 
Beverly’s, Inc. 
Pahokee, Fla. 
D. E. Taylor & Company 5,009.53 
Norfolk, Va. 
Banana Distributors, Inc. 11,419.33 
New York, N. Y. 
Mur! P. Clark, Inc. 1,294.00 
Strasburg, Pa. 
Parker & Company 
Jacksonville, Fla. 
Sanford Fruit Company 4,600.70 
Sanford, Fla. 
Dow-Jenkins Shipping Company 15,509.70 
Jacksonville, Fla. 


4,982.00 


8,940.90 


7,364.95 
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Amount of Total 
Number of Unpaid Purchase 
Seller Shipments Price 

Hamilton Brothers, Inc. 8 $11,469.28 
Tampa, Fla. 

Alexander & Baird Company 10 17,543.00 
Deland, Fla. 

Troy H. Cribb & Sons, Ince. 3 1,294.70 
Spartanburg, S.C. 

Heggblade-Marguleas Company 1 1,860.00 
San Francisco, Calif. 

West Indies Fruit Company 80,444.15 
Miami, Fla. 

Oakfield & Elba Growers, Inc. 3,588.05 
Elba, N. Y. 

Veril Baldwin & Sons 3,654.60 
Stockbridge, Mich. 

Adams Marketing Company 4,608.00 
Hightstown, N.J. 

Gerrick & Deck Banana Company 23,143.27 
Brownsville, Tex. 

Chase & Company 5,312.00 
Sanford, Fla. 

Pharr Vegetable Company 759.75 
Pharr, Tex. 


5. On or about March 18, 1957, in the United States District 
Court for the Middle District of North Carolina, Winston-Salem 
Division, an involuntary petition in bankruptcy was filed against 
respondent herein and on April 8, 1957, respondent was adjudi- 
cated a bankrupt. The schedules in bankruptcy disclose the li- 
abilities of respondent to be approximately $285,563, with as- 
sets of approximately $62,875. 


6. By letter dated May 3, 1957, the violations of the act al- 
leged in the complaint and found above in the Findings of Fact 
were called to respondent’s attention to afford it an oppor- 
tunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s failure to pay promptly and in full for shipments 
of agricultural commodities purchased in interstate commerce, 
to account truly and correctly and to remit consignment pro- 
ceeds, as set forth in the Findings of Fact, constitutes repeated 
and flagrant violations of section 2 of the act. Respondent’s li- 
cense should be revoked pursuant to the provisions of section 8 
of the act (7 U.S.C. 499h). See e.g., In re Raymond Klein, 
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d/b/a Klein’s Celery, 15 A.D. 1152 (1956); In re Nate Rosen- 
thal, 15 A.D. 441 (1956); In re Southern Transportation Com- 
pany, 12 A.D. 743 (1953). The bankruptcy proceeding against 
the respondent does not alter this conclusion. In re Louis A. 
Gerstein, 15 A.D. 1275 (1956) ; In re John Cunningham McDow, 
14 A.D. 580 (1955) ; In re James L. (Lonnie) Cecil, 7 A.D. 1105 
(1948), and cases cited therein. 


ORDER 


Effective on the 20th day after this date, any license held by 
respondent under the act is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5147) 


SAMUEL LEWIN v. JOSEPH Boyko. PACA DocketNo. 7078. De- 
cided August 13, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. Walter Warren, of Leesburg, Florida, for complainant. Mr. John F. 
Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 12, 
1956. The formal complaint was filed on April 29, 1957. Com- 
plainant seeks an award of reparation in the amount of $200, 
the alleged balance of the purchase price of 1,600 watermelons 
sold and delivered to respondent on June 15, 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 10, 1957. A copy of the report of investi- 
gation was served upon complainant on May 24, 1957. 


At the time of service of the formal complaint, respondent 
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was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel Lewin, whose ad- 
dress is 45-42 157th Street, Flushing, New York. 


2. Respondent is an individual, Joseph Boyko, whose ad- 
dress is 1649 Wyoming Avenue, Scranton, Pennsylvania. At the 
time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about June 15, 1956, in the course of interstate 
commerce, complainant sold to respondent 1,600 watermelons 
for a total purchase price of $400, f.o.b. Leesburg, Florida. 


4. On or about June 15, 1956, watermelons meeting contract 


specifications were delivered to, and accepted by, respondent in 
Leesburg, Florida, and thereafter were transported, in respon- 
dent’s truck, to Scranton, Pennsylvania. 


5. The total purchase price of the 1,600 watermelons is $400, 
of which amount only $200 has been paid, leaving a balance of 
$200 due and owing complainant from respondent. 


6. The informal complaint was filed on September 12, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the shipment of watermelons is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $200, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5148) 


JOHN H. PosTEL & SON v. TEXAS FRUIT COMPANY. PACA Dock- 
et No. 7075. Decided August 13, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 6, 1956. The for- 
mal complaint was filed on February 21, 1957. Complainant seeks 
an award of reparation in the amount of $32.50, which is alleged 
to be the amount of brokerage earned in the sale of a truckload 
of onions for respondent’s account. 


A copy of the report of investigation made by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on June 10, 1957. A copy of the report of investiga- 
tion was served upon complainant on June 7, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John H. Postel 
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and John J. Wistuba, doing business as John H. Postel & Son, 
whose address is 21st and Smallman Streets, Pittsburgh, Penn- 
sylvania. 


2. Respondent is an individual, George A. Eby, Jr., doing 
business as Texas Fruit Company, whose address is P. O. Box 
108, McAllen, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about April 9, 1956, in the course of interstate com- 
merce, complainant, while acting as a broker, negotiated on be- 
half of respondent the sales of respondent’s produce set forth 
below. The quantity and variety, the brokerage rate, the buyer, 
and the amount of brokerage for each sale are as indicated. 
Quantity and Brokerage 
Variety Rate Buyer Brokerage 
261 Sacks yellow onions .05 Lubet Produce Co. $13.05 
medium Pittsburgh, Pa. 

89 Sacks yellow Bermuda .05 Lubet Produce Co. 1.95 
onions Jumbos Pittsburgh, Pa. 

150 Sacks yellow onions .05 Gerber & Caplan 7.50 
medium Pittsburgh, Pa. 

150 Sacks yellow onions .05 E. Kleban & Sons 
medium Pittsburgh, Pa. 

50 Sacks yellow Bermuda .05 E. Kleban & Sons 2.50 
onions Jumbos Pittsburgh, Pa. 


Total $32.50 


4. In compliance with the contracts negotiated by complain- 
ant, respondent shipped a truckload of onions from McAllen, 
Texas, to the buyers set forth in Finding of Fact No. 3. 


5. The total amount of brokerage earned by complainant is 
$32.50, no part of which has been paid to complainant. 


6. The informal complaint was filed on July 6, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant for 
brokerage services is in violation of section 2 of the act. Com- 
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plainant should be awarded reparation in the amount of $32.50, 
with interest. 








ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $32.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1956, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 









(No. 5149) 






CHARLES A. ROYAL v. WILLIAM A. Ross. PACA Docket No. 
7076. Decided August 13, 1957. 







Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 






Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq). The formal complaint was filed on May 24, 1957. Com- 
plainant seeks an award of reparation in the amount of $576, 
the alleged balance of the purchase price of two truckloads of 
apples sold to respondent on October 10 and 11, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 10, 1957. A copy of the report of investiga- 
tion was served upon complainant on June 7, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an an- 
swer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 

















838 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 837 


notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles A. Royal, whose ad- 
dress is Grand Junction, Michigan. 


2. Respondent is an individual, William A. Ross, whose ad- 
dress is 232 Hill Street, Genoa, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. In the course of interstate commerce, complainant sold 
to respondent various lots of apples on the dates and at the 
f.o.b. Grand Junction, Michigan, prices indicated: 


Date No. Pkgs. Variety Unit Price Invoice Price 
1956 
Oct. 10 120 Steeles Red $1.10 $132.00 
80 MacIntosh 1.35 108.00 
100 Jonathan 1.85 185.00 
Oct. 11 847 Jonathan 1.40 485.80 
45 Steeles Red 1.10 49.50 
1 Lot of Schoolboys 6.80 


Total $967.10 


4. Apples meeting the specifications of the contracts were 
delivered to, and accepted by, respondent at Grand Junction, 
Michigan, and were thereafter transported by truck to Genoa, 
Illinois. 


5. The total purchase price of the two truckloads of apples 
is $967.10, of which amount only $391.10 has been paid, leaving 
an unpaid balance of $576.00 due complainant from respondent. 


6. The formal complaint was filed on May 24, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the shipments of apples is a viola- 
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tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $576, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $576, with interest thereon 
at the rate of 5 percent per annum from November 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5150) 


REEVES BROTHERS v. ROBINSON BROTHERS. PACA Docket No. 
6913. Decided August 15, 1957. 


Failure to Pay—Defense Inadequate 
On the basis of the evidence submitted, it is concluded that respondent has 
failed to prove its allegations and respondent is ordered to pay to com- 
plainant the amount requested. 
Mr. William J. Peters, of Cape May, New Jersey, for complainant. Shapiro, 


Rosenfeld, Stalberg & Cook, of Philadelphia Pennsylvania, for respond- 
ent. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed October 10, 1956. Com- 
plainant seeks an award of reparation in the amount of $113.63, 
which is alleged to be the balance due on the purchase price of 
150 50-pound sacks of potatoes sold to respondent on an f.0o.b. 
basis on July 4, 1956, and delivered to and accepted by re- 
spondent on July 5, 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney on October 29, 
1956. On the same date, a copy of the report of investigation 
and a copy of the formal complaint were served upon respon- 
dent. 
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Respondent filed an answer on November 16, 1956, admitting 
the delivery and acceptance of the 150 sacks of potatoes but 
alleging that this shipment was made pursuant to an oral agree- 
ment entered into with complainant on June 30, 1956, whereby 
complainant sold to respondent two loads of potatoes of 150 
sacks each on a delivered basis, one load to be delivered on July 
5 and the other on July 12. Respondent further alleged that it 
agreed to pay the transportation costs of $38.63 on the July 5 
shipment only by virtue of complainant’s threat not to make 
the shipment unless it did; that complainant refused to make 
the July 12 delivery and respondent purchased potatoes else- 
where for $75 more than the agreed price; and that respon- 
dent’s damages of $113.63 offset complainant’s demand against 
respondent. 


Since the amount involved in this proceeding did not exceed 
$500, the shortened method of procedure was followed as pro- 
vided in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant filed an opening statement. Respondent 
requested that its verified answer and attached exhibit be con- 
sidered its answering statement. Complainant did not file a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clement B. 
Reeves, Sr., Clement B. Reeves, Jr., and Gail Reeves, doing 
business as Reeves Brothers, whose address is 736 Broadway, 
West Cape May, New Jersey. 


2. Respondent is a partnership composed of Israel Robinson 
and Max Robinson, doing business as Robinson Brothers, whose 
address is 207-209 South Front Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


3. On July 4, 1956, in the course of interstate commerce, 
complainant sold to respondent 150 50-pound sacks of U. S. No. 
1 potatoes at a price of $2.50 per sack, f.o.b. West Cape May, 
New Jersey. 


4. On or about July 4, 1956, complainant shipped to respon- 
dent 150 50-pound sacks of U. S. No. 1 potatoes by truck from 
West Cape May, New Jersey, to respondent’s place of business 
in Philadelphia, Pennsylvania. Upon arrival of the shipment on 
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July 5, respondent accepted the potatoes and paid the express 
charges. 


5. The purchase price of the 150 sacks of potatoes is $375. 
Of this amount respondent has paid $261.37, leaving a balance 
of $113.63 due and owing by respondent to complainant. 


6. The formal complaint was filed on October 10, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence shows that the contract involved herein was 
entered into over the telephone by Clement B. Reeves, Sr., for 
complainant and Israel Robinson for respondent. The date and 
the terms of this contract are in dispute. 

Reeves stated in his affidavit attached to the formal complaint 
that the telephone conversation took place at 2 p.m. on July 4, 
1956, and that Robinson agreed to purchase 150 50-pound bags 
of U. S. No. 1 potatoes at $2.50 per bag f.o.b. West Cape May 
and also agreed to send his truck to pick up the potatoes at 7 
p.m, the same day. Reeves further stated that at approximately 
7:30 p.m. on July 4, Robinson telephoned and said that he could 
not pick up the potatoes and that Reeves should arrange for 
shipment and respondent would pay the shipping charges of 
25 cents per bag to the driver on arrival. 

Israel Robinson stated in his affidavit that the telephone con- 
versation took place on June 30, 1956; that he agreed to pur- 
chase 300 50-pound bags of U. S. No. 1 potatoes at $2.50 per 
bag, which price included the cost of transportation to Phila- 
delphia; and that complainant was to ship 150 bags to arrive 
no later than July 5, and the other 150 bags to arrive no later 
than July 12. Robinson further testified that on or about July 4, 
1956, Reeves advised that he would not ship the first load un- 
less Robinson agreed to pay the transportation charges and 
that respondent objected to this demand but finally acquiesced 
therein only because it needed the potatoes to fill a contract 
with the Veterans Administration Hospital at Coatesville, Penn- 
sylvania. It is respondent’s position that it was coerced into 
paying the freight charges on the first shipment and, therefore, 
as a matter of law there was no consideration for this change 
in the original contract terms. 

Reeves and Robinson are in agreement that a further tele- 
phone conversation took place on or about July 11, 1956. Reeves 
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states that Robinson said he would like to buy a second load of 
potatoes and Reeves refused to sell him any because the first 
load had not been paid for. On the other hand, Robinson stated 
that he asked Reeves about shipment of the second load under 
the contract and Reeves said it would not be shipped. 


Standing alone, the fact that respondent paid the freight 
charges on the shipment of July 4, supports complainant’s posi- 
tion that the agreed price thereof was $375 f.o.b. West Cape 
May. Since respondent alleges that the basis of sale was de- 
livered Philadelphia and that it paid the freight charges only 
because of coercion on complainant’s part, it had the burden of 
proving these allegations. Respondent also had the burden of 
proving the further allegations that the contract called for a 
second load and that it sustained damages of $75 by reason of 
complainant’s failure to deliver such load. The only evidence 
submitted by respondent was the affidavit of Robinson. On the 
basis of the evidence submitted, it is concluded that respondent 
has failed to sustain its burden on all points. 


Inasmuch as respondent has failed to establish its defenses, 


its failure to pay promptly to complainant the total purchase 
price of the 150 sacks of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $113.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $113.63, with interest there- 
on at the rate of 5 percent per annum from August 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5151) 


DILLON ORCHARDS v. KING PRODUCE Co. PACA Docket No. 7086. 
Decided August 20, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 
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Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 13, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$2,557.50, which is alleged to be the total purchase price of 
two truckloads of apples sold by complainant to respondent on 
January 23 and February 7, 1957. 


Copies of the formal complaint and the report of investiga- 
tion made by the Department were served upon respondent on 
June 21, 1957. A copy of the report of investigation was served 
upon complainant on June 20, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission ot 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. Samuel 
Dillon, Sr., R. Samuel Dillon, Jr., Rebecca F. Dillon, Edward 
W. Hepburn, and Olive Dillon Hepburn, doing business as Dil- 
lon Orchards, whose address is Hancock, Maryland. 


2. Respondent is an individual, W. H. King, doing business 
as King Produce Co., whose address is State Farmers Market, 
Unit 33-34, Columbia, South Carolina. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. On or about January 23 and February 7, 1957, in the 


course of interstate commerce, complainant sold to respondent 
775 boxes of apples for a total delivered price of $2,557.50. 


4. On or about January 23 and February 7, 1957, apples 
meeting the specifications of the contracts were shipped by com- 
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plainant from Hancock, Maryland, to Columbia, South Carolina, 
where they were accepted by respondent. 


5. The total purchase price of the two shipments, consisting 
of 775 boxes of apples, is $2,557.50, no part of which amount 
has been paid to complainant by respondent, 


6. The formal complaint was filed on June 13, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
total purchase price of the two truckloads of apples is a viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,557.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,557.50, with interest 
thereon at the rate of 5 percent per annum from March 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5152) 


FRANK KENWORTHY COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 6888. Decided August 20, 1957. 


Counterclaim—Setoff 


The only issues in this proceeding are those raised in respondent’s counter- 
claim. It is concluded that respondent’s claims for freight charges, 
attorney’s fee, and deficit in connection with prior transactions may 
properly be set off against respondent’s indebtedness to complainant. 


Complainant and respondent, pro se. Mrs. Ilene M. Crigler, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 16, 1956. 
Complainant seeks an award of reparation in the amount of 
$1,760, the purchase price of 400 bags of potatoes allegedly 
sold and delivered to respondent in May 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on September 12, 1956. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on the same date. 

An answer was filed on September 27, 1956, wherein respon- 
dent admits owing complainant for the potatoes as alleged in 
the complaint. However, respondent by way of counterclaim 
alleged that it agreed to sell for the account of complainant a 
carload of watermelons and a carload of tomatoes, and that 
there were deficits of $1,213.39 accruing from the sale of this 
said produce, for which amount complainant has refused to re- 
imburse respondent. 

Complainant filed a reply to the answer in which he denied 
owing respondent as alleged in the counterclaim. Complainant 
also alleged that the counterclaim is invalid because the mat- 
ters therein did not arise from the same transaction involved 
in the complaint. 

Respondent filed a supplemental answer on December 4, 1956, 
in which it asserts the validity of the counterclaim. 

Although the amount involved in this proceeding is in excess 
of $500, the parties did not request an oral hearing and the 
evidence was submitted in accordance with the shortened meth- 
od of procedure provided for in section 47.20 of the rules of 
practice. Pursuant thereto, complainant requested that the veri- 
fied complaint and attached exhibits be considered as his open- 
ing statement. Respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the 
time of the transactions involved herein, complainant was li- 
censed under the act. 


2. Respondent, D. L. Piazza Company, is a corporation 
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whose address is 100 North 7th Street, Minneapolis, Minnesota. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about May 11, 1956, in the course of interstate 
commerce, complainant sold to respondent one carload of U. S. 
No. 1, Size A potatoes at an agreed purchase price of $1,760, 
f.o.b. Edison, California, Respondent accepted the potatoes upon 
their arrival at destination but has failed to pay the purchase 
price thereof to complainant. 


4. On or about April 11, 1954, in the course of interstate 
commerce, complainant sold to respondent a carload of Mexican- 
grown tomatoes. On or about this same date, the tomatoes, 
which were then rolling in car PFE 95065, were diverted by 
complainant to respondent at Minneapolis, Minnesota. Upon 
arrival of the tomatoes at destination, they were examined by 
respondent and found to be in poor condition. This was verified 
by Federal inspection and complainant was so notified. A new 
agreement was entered into whereby respondent acted as com- 
plainant’s broker and released the tomatoes to Phil Malat Com- 
pany, Inc., to be sold for complainant’s account. Phil Malat 
Company, Inc., found the tomatoes to be worthless and they 
were dumped. Complainant was advised of the above action and 
also that the freight charges on car PFE 95065 were due and 
owing to the carrier. 


5. Failing to collect the transportation charges on car PFE 
95065 from either complainant, respondent, or Phil Malat Com- 
pany, Inc., the carrier brought suit in the Municipal Court of 
Minneapolis, Minnesota, against the latter and on May 21, 1956, 
obtained judgment for freight charges in the amount of $751.68. 
At the same time the court ordered respondent, as a party de- 
fendant, to pay to Phil Malat Company, Inc., an equal amount. 
Subsequently, because there was an error in computation, the 
parties stipulated in court to change the amount of the above 
judgments from $751.68 to the correct amount of $774.16. 


6. Respondent paid to Phil Malat Company, Inc., by check 
dated June 22, 1956, the sum of $774.16, as ordered by the court. 
There is due and owing respondent by complainant, in connec- 
tion with the tomatoes in car PFE 95065, the amount of $774.16, 
freight charges, and $115.00, attorney’s fees, or a total amount 
of $889.16. No part of this amount has been paid to respondent 
by complainant. 
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7. On or about May 4, 1956, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
contract whereby complainant was to divert a carload of Mexi- 
can-grown watermelons from Kansas City, Missouri, to respon- 
dent for sale at Minneapolis, Minnesota. 


8. Pursuant to the contract of May 4, complainant diverted 
a carload of Mexican watermelons to respondent in car PFE 
97526. Through an error by complainant in diverting the car, 
it arrived at destination two days late. Upon arrival of the ship- 
ment at destination, a Federal inspection showed the water- 
melons to be in an unsatisfactory condition and complainant was 
so advised. The parties thereupon entered into a new contract 
whereby respondent was to sell the watermelons for the account 
of complainant. Respondent promptly and prudently sold the 
watermelons and rendered an accounting to complainant show- 
ing total sales amounting to $375.00, and freight and demur- 
rage charges of $635.03, which were paid by respondent, making 
a deficit of $260.03 on the transaction. No part of the deficit 
has been paid to respondent by complainant. 


9. The formal complaint was filed on August 16, 1956, which 
was within 9 months after the cause of action therein accrued. 
The counterclaim was filed on September 27, 1956, which was 
also within 9 months after the causes of action therein accrued, 
except with regard to the brokerage and expense item of $64.20. 


CONCLUSIONS 


In the complaint herein, it is alleged that complainant sold to 
respondent a carload of U. S. No. 1, Size A potatoes at an 
agreed purchase price of $1,760, and that respondent accepted 
the potatoes without complaint but has failed and refused to 
pay complainant the agreed purchase price. In its answer, re- 
spondent admits that the amount of $1,760 is due and owing 
complainant. However, respondent claims that from this sum 
there should be set off the amounts set forth in the counter- 
claim which are alleged to be due and owing respondent from 
complainant. The only questions, therefore, relate to those mat- 
ters raised in the counterclaim. 

On or about April 11, 1954, complainant sold and diverted 
from St. Louis, Missouri, to respondent at Minneapolis, Minne- 
sota, a certain shipment of Mexican-grown tomatoes, in car PFE 
95065. Upon arrival at destination, the tomatoes were in poor 
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condition and complainant and respondent entered into a new 
agreement whereby respondent would act as complainant’s agent 
or broker in disposing of them. Respondent, with the consent 
of complainant, turned the tomatoes over to the Phil Malat 
Company, Inc., to sell for complainant’s account. Upon examina- 
tion by this company and by Federal inspectors, it was found 
the tomatoes had no commercial value and they were dumped. 
The facts relating to the handling of the tomatoes summarized 
above are not denied or disputed by complainant. 


Subsequently, on or about May 21, 1956, the Minneapolis and 
St. Louis Railroad, the carrier which transported the tomatoes, 
secured a judgment against the Phil Malat Company, Inc., in 
the amount of $774.16 for freight charges on the tomatoes in 
car PFE 95065. Respondent had been made a party defendant 
in this action and was ordered by the court to pay to the Phil 
Malat Company, Inc., a like amount of $774.16. Respondent paid 
this amount to said company on June 22, 1956. Respondent, in 
its counterclaim, seeks to recover from complainant the amount 
of $774.16, plus $115.00, attorney’s fee incurred in defending 
the above action, plus $64.20, its brokerage fee and expenses 


incurred in connection with this shipment. 


It is clear from the facts recited above, which are neither 
denied nor disputed by complainant, that respondent and the 
Phil Malat Company, Inc., were acting on behalf of complainant 
and that complainant was the beneficial owner of the tomatoes. 
In view of this, there is no doubt that complainant was the one 
ultimately liable for the freight charges. 


Complainant filed a reply to respondent’s counterclaim in 
which he contends that the matters raised in the counterclaim 
are irrelevant to the action set forth in the complaint and are 
not permissible set-offs to the complaint. Complainant does not 
explain his contentions. However, we cannot agree with him. 
The rules of practice issued pursuant to the act provide that 
an answer may include any counterclaim or set-off (7 CFR 
47.8(b)). However, the transaction and subject matter of the 
counterclaim must be within the jurisdiction of the Secretary 
under the act. Stahmann Farms v. Jack Braunston & Son, 5 A.D. 
295; Horvitz Bros. v. Rothstein, 2 A.D. 600. In addition, said 
counterclaim must be filed within 9 months of the time the 
cause of action accrued, Shoreland Freezers v. Novick, 15 A.D. 
989 (1956), unless it arises out of the same transaction alleged 
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in the complaint. Samuel S. Vener Co. v. McCaffrey Bros. Co. 
et al., 15 A.D. 405 (1956). 


If it is complainant’s contention that said counterclaim cannot 
be considered because it concerns a dispute over a freight charge 
which is not within the jurisdiction of the Secretary, then this 
contention must fail. It is true that the Secretary does not have 
jurisdiction over a claim by or against a carrier arising out of 
a transportation contract. Reid & Joyce Packing Co. v. Touch- 
stone, 15 A.D. 884 (1956); Anonymous Decision, 4 A.D. 332 
(1945). However, the dispute herein does not involve such a 
situation. It is between two parties dealing in the consignment 
of tomatoes, a perishable agricultural commodity, and involves 
freight charges which were part of a necessary and usual con- 
tract or agreement relating to the handling of the tomatoes. The 
liability between the parties for said freight charges arises out 
of this transaction. Alexis Relias v. Kenworthy, 16 A.D. 590 
(1957). See also Sawyer v. Rothstein & Sons, 15 A.D. 693 (1956). 

The next question is whether respondent filed a complaint 
with the Department within 9 months after its cause of action 
accrued. Although the actual transaction between the parties 
took place in April 1954, respondent’s cause of action relating 
to the freight charges accrued at the earliest when the court 
issued the judgment against respondent on May 21, 1956. Saw- 
yer & Co. v. Rothstein & Sons, supra. Respondent filed an in- 
formal complaint on this matter on July 5, 1956, which was 
well within the 9-month period and, accordingly, timely filed. 


In addition to the $774.16 freight charges, respondent seeks 
to recover from complainant $115.00, the attorney’s fee incurred 
in defending the above court action, and $64.20, respondent’s 
brokerage and expenses incurred in connection with the han- 
dling of the tomatoes. Under the circumstances involved herein, 
the $115.00 attorney’s fee is a proper element of damage. Ken- 
worthy v. Benowitz, 15 A.D. 729 (1956). However, the $64.20 
brokerage and expense item cannot be allowed. The cause of 
action relating to this item accrued in April 1954. No complaint 
as to this item was filed until July 5, 1956. This is in excess 
of the 9-month period. Since the cause of action relating to this 
item is entirely distinct and in no way related to the cause of 
action arising from the freight charges, the filing of a complaint 
on the latter within the proper time period did not save the 
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cause of action on the $64.20 item. Accordingly, there is due 
and owing respondent from complainant on the tomato transac- 
tion the $774.16, plus $115.00 attorney’s fee, or $889.16. 


As a second cause of action, respondent alleges in its counter- 
claim that on or about May 4, 1956, complainant sold and di- 
verted from Kansas City, Missouri, to respondent at Minne- 
apolis, Minnesota, a certain shipment of Mexican-grown water- 
melons, in car PFE 97526. Respondent alleges that under nor- 
mal and customary transportation schedules the shipment would 
have reached destination for the market of May 7, 1956, but 
that because complainant issued erroneous diversion orders, the 
shipment did not reach destination until May 9, 1956. This error 
in diversion was admitted by complainant in a teletype conver- 
sation with respondent subsequent to the arrival of the ship- 
ment, A Federal inspection of the melons upon their arrival at 
destination showed them to be 10 percent over mature, with 5 
percent stem end rot and 7 percent side bruises. Respondent 
complained of the condition of the shipment and a new agree- 
ment was entered into whereby respondent was to sell the water- 
melons for complainant’s account. Respondent promptly and 
prudently sold the melons, After freight and other expenses had 
been paid by respondent, there was a deficit of $260.03 on the 
sale. Complainant does not deny or dispute these facts. 


Complainant’s reply to the counterclaim, wherein he alleges 
that said counterclaim is invalid, was previously considered and 
discussed in relation to the tomato cause of action. Said consid- 
erations are equally applicable to this second cause of action. 
From the facts recited above, it is obvious that the watermelon 
transaction is within the jurisdiction of the Secretary under the 
act. Also, since the transaction occurred on or about May 4, 
1956, and an informal complaint relative thereto was filed on 
July 5, 1956, said complaint was filed well within the required 
9-month period. Accordingly, complainant’s contention that the 
counterclaim is invalid is also without merit as to the water- 
melon transaction. 

In his reply to the counterclaim, complainant has also alleged 
that the accounting of the sale of the watermelons by respon- 
dent is incorrect. It would appear to be complainant’s conten- 
tion that the amount due respondent is $21.69. Complainant 
issued a check to respondent in this amount which respondent 
refused to accept. Said check remains uncashed by respondent. 
However, complainant has submitted no evidence in support 
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of his allegations and the evidence of record appears to support 
that of respondent. Accordingly, we conclude that the account- 
ing rendered by respondent to complainant is proper and correct. 

In view of the above, it is our conclusion that respondent’s 
failure to pay to complainant the purchase price of the potatoes 
is in violation of section 2 of the act and reparation should be 
awarded therefor. Likewise, the failure of complainant to pay 
to respondent the above sums found due and owing on the 
tomato and watermelon transactions is also in violation of sec- 
tion 2 of the act and reparation should be awarded therefor. 

There is due and owing respondent from complainant the sum 
of $889.16 arising from the tomato transaction and the sum of 
$260.03 arising from the watermelon transaction, a total of 
$1,149.19. This sum should be set off against the $1,760.00 due 
complainant from respondent on the potato transaction, making 
the sum of $610.81 due complainant from respondent. Repara- 
tion in this amount, with interest, should be awarded complain- 
ant from respondent. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $610.81, with interest there- 
on at the rate of 5 percent per annum from June 1, 1956, until 
paid. 

The facts and circumstances shall be published, and copies 
hereof shall be served upon the parties. 


(No, 5153) 


C. McARTHUR v. M. J. DUER & Co., INC. PACA Docket No. 
6737. Decided August 20, 1957. 


Suitable Shipping Condition—Breach of 
Warranty—Damages 


The evidence shows that the abnormal deterioration of the potatoes at 
destination was caused by blight of field origin and therefore the 
potatoes were not in suitable shipping condition at time of shipment. 
Complainant is awarded damages for breach of warranty. 


Complainant pro se. Mr. W. J. Vaughan, Eastern Shore Shippers Traffic 
Association, Onley, Virginia, and Mr. Charles M. Lankford, Jr., of 
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Exmore, Virginia, for respondent. Mr. Frederick W. Woodley, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on November 
7, 1955, and a formal complaint on February 24, 1956. It is al- 
leged that on or about June 16, 1955, complainant purchased 
from respondent a carload of U. S. No. 1, Size A, white table 
potatoes; that the potatoes furnished by respondent did not 
meet the contract specifications and were condemned and 
dumped; and that complainant sustained a loss of $1,153.79, 
including the purchase price of $705.00 paid to respondent and 
the freight charges paid to the carrier. 

A copy of the report of investigation by the Department was 
served upon complainant on March 5, 1956. On the same day, 
a copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent, 

Respondent filed an answer on March 14, 1956, admitting 
that the contract was as alleged by complainant. However, re- 
spondent denied the other allegations of the complaint. Respon- 
dent requested an oral hearing. 

The oral hearing was held at Exmore, Virginia, on November 
26, 1956. Complainant, who was not represented by counsel, tes- 
tified on his own behalf. Respondent was represented by coun- 
sel. Four witnesses testified on behalf of respondent. Both par- 
ties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, C. McArthur, whose busi- 
ness address is 152 Ontario Food Terminal, Toronto, Ontario, 
Canada. 


2. Respondent M. J. Duer & Co., Inc., is a corporation whose 
address is Exmore, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about June 16, 1955, in the course of foreign com- 
merce, complainant contracted to purchase and respondent con- 
tracted to sell 300 100-pound sacks of U. S. No. 1, Size A, 
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white potatoes at $2.35 per sack, f.o.b. Eastern Shore, Virginia, 
or a total price of $705.00. It was further provided that the 
potatoes would be shipped on June 16, 1955, to complainant in 
Toronto under initial icing, and with sight draft, bill of lading 
attached. The contract was negotiated by F. W. Ward & Sons, 
a broker located in Montreal, Canada. 


4. On June 14, 1955, respondent loaded car FGEX 36802 
containing 300 sacks of white potatoes. On June 16 the pota- 
toes were federally inspected at Exmore, Virginia, and were 
certified to be U. S. No. 1, Size A. That same day the car was 
shipped to complainant. 


5. The shipment arrived at Toronto at 5:20 am. June 21, 
1955. The following day, complainant paid the freight charges 
of $301.13, the Canadian duty of $115.75, and respondent’s 
sight draft for $705.00. Thereafter on the same day, complain- 
ant unloaded the potatoes and placed them in his warehouse. 
On June 23, 1955, complainant sent respondent the following 
telegram: 


“FGEX 36802 showing excessive waste calling Inspection 
Holding You Responsible.” 


6. An inspection was made by the Canadian Department of 
Agriculture at 11:00 a.m., June 23, 1955, of the 300 sacks of 
potatoes unloaded from car FGEX 36802 into complainant’s 
warehouse. The certificate reads as follows: 


“Condition: Stock shows range from 88% to 96%, average 
90% brown internal discoloration, mostly covering approxi- 
mately 14 of the surface and penetrating from 14 in. to 
1% in. into the specimens resembling blight. 

“Stock shows range from 1% to 4%, average 2% soft rot. 
“Remarks: Fails to grade U. S. No. 1 account of condi- 
tion.” 


7. On June 23, 1955, the Canadian inspector issued a “No- 
tice of Detention,” which prohibited the disposition or moving 
of the 300 sacks of potatoes without authority. The reason 
given for the detention was “90% blight, 2% soft rot.” On 
June 29, 1955, the potatoes were released from detention and 
were dumped. 


8. In addition to the freight charges, duty, and the invoice 
price, complainant paid $26.91 for ice and $5.00 for the Can- 
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adian inspection, making total expenditures of $1,153.79. On 
July 14, 1955, complainant sent respondent a statement of the 
expenditures. Respondent has not reimbursed complainant for 
any part of this amount. 


9. The formal complaint was filed on February 24, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract involved herein specified U. S. No. 1, Size A, 
white potatoes and the potatoes shipped on June 16, 1955, were 
of that grade and size. The basis of complainant’s claim is that 
the potatoes were not in suitable shipping condition when 
shipped. 


The sale herein was made on an f.o.b. basis. Section 46.24 (i) 
of the regulations defines the term “f.o.b.” to mean that the 
produce sold is to be placed free on board the car at shipping 
point in suitable shipping condition. Section 46.24(j) defines 
“Suitable shipping condition,” in relation to direct shipments, 
to mean that the produce, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale. 
Accordingly, by the terms of the contract, respondent war- 
ranted that the potatoes would arrive at Toronto without ab- 
normal deterioration for grade U. S. No. 1, Size A, under normal 
transportation service and conditions. 


At the oral hearing complainant testified that the carload 
moved from Exmore, Virginia to Toronto in the normal time, 
arrived at the latter point at 5 a.m., June 21, and he was noti- 
fied of the arrival later that day. Since he did not have a bond 
with the United States Customs he was not allowed to break 
the seal on the car and inspect the potatoes until he paid the 
sight draft, custom duties and transportation charges. Com- 
plainant paid these amounts. The afternoon of June 22 his 
track man inspected the potatoes and reported that the bags 
had wet spots. At complainant’s direction, he brought two bags 
to complainant’s warehouse. Complainant testified that he ex- 
amined these potatoes and while only three or four potatoes in 
each bag were wet the potatoes were affected with a blight con- 
dition. He testified further that the next morning the condition 
of the potatoes was worse. Later that same day, June 23, a 
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Canadian inspection was made of the potatoes and it was cer- 
tified that there was an average of 90 percent brown internal 
discoloration resembling blight and an average of 2 percent soft 
rot. The temperature of the potatoes was 62 degrees. Complain- 
ant testified that he was engaged in the growing and marketing 
of potatoes and had been for many years; that he had had pre- 
vious experiences with potato blight; that potato blight is caused 
by a fungus which gets on the potatoes during harvesting; and 
that blight is evidenced by a brown discoloration which pene- 
trates into the tissues. 

Mr. M. J. Duer, president of respondent, testified that he sold 
the potatoes shipped in car FGEX 36802 for the account of 
two farmers at shipping point, W. C. Hopkins and R. F. Hol- 
man, and that he had paid them for such potatoes. Hopkins and 
James E. Massey, who grew and handled the potatoes for Hol- 
man, testified that blight is a fungus which causes a browning 
of the stalks and leaves and that they did not have any blight 
in their plants. Massey testified that he had seen blighted pota- 
vb in the Carolinas and the skin is a brownish color and the 
tnside has black streaks. 

Donald W. Wessess, the Federal-State supervising inspector 
for the Eastern Shore of Virginia, testified that his office had 
no official notice of any complaint about blighted potatoes in 
that area in 1955. He testified further that the condition of the 
potatoes described in the Canadian certificate could have been 
blight or it could have been bruising caused by the packing 
machine. The witness also testified that it was his experience 
that blight in Eastern Shore new potatoes will show up within 
24 to 48 hours after harvesting if the potatoes are not under 
refrigeration. It was his opinion that if the potatoes in question 
had blight in them when shipped the amount of soft rot on 
arrival would have been more than 2 percent. He admitted on 
cross-examination, however, that it was possible the amount of 
soft rot would not exceed 2 percent in a refrigerated shipment. 

The report of investigation contains a letter to the Depart- 
ment from Dr. R. S. Mullen, plant pathologist with the Depart- 
ment of Agriculture of the State of Virginia. He states that 
very little late. blight was found on the Eastern Shore in the 
spring of 1955; that it was found only in fields which were 
irrigated or in the immediate vicinity of water; and that some 
was found within 5 to 7 miles of Exmore. In another letter ad- 
dressed to respondent’s representative on January 16, 1956, 
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Dr. Mullen stated that it was very questionable if 90 percent 
of the potatoes in the carload could have been infected with 
late blight 9 days after they were inspected at shipping point 
and certified as completely free of late blight. 

There appears to be no dispute that the carload moved under 
normal transportation service and conditions between Exmore 
and Toronto or that the potatoes were abnormally deteriorated 
on arrival at Toronto. Only two possible causes for this deteri- 
oration have been offered, blight or bruising at shipping point. 
In either event, it would have to be concluded that the potatoes 
were not in suitable shipping condition when shipped. Never- 
theless, it is our opinion, that the preponderance of the evidence 
establishes the cause of the deterioration to be blight. Although 
the Canadian inspector did not specifically state that the de- 
terioration was blight, his description of the deterioration 
matches perfectly the description of blight given by complain- 
ant and respondent’s witnesses. On the basis of the evidence, 
it is concluded that the deterioration was blight, that it was 
of field origin, and that the potatoes were not in suitable ship- 
ping condition when shipped on June 16, 1955. 

Respondent contends that the failure of complainant to give 
notice of rejection within 24 hours after arrival of the shipment 
constituted an acceptance of the potatoes. Complainant admits 
that he accepted the potatoes and he is seeking to recover the 
purchase price, freight and other expenses paid in connection 
with the potatoes which were a total loss. Section 46.2(s) of 
the regulations under the act provides, in part “That such ac- 
ceptance shall not affect any claim for damages because of fail- 
ure of the produce to meet the terms of the contract.” 

The general measure of damages for breach of warranty is 
the difference between the value of the goods actually delivered 
at the time and place of delivery and the value the goods would 
have had at that time and place if they had met the specifica- 
tions of the contract. Corte & Sons v. Lerner & Sons, 14 A.D. 
320. There is no question that the potatoes were worthless and 
dumped, and, therefore, had no value at Toronto. In the absence 
of other evidence, the delivered cost of the potatoes is accepted 
as representing the value the potatoes would have had if they 
had not been abnormally deteriorated on arrival. East Coast 
Distributors v. Felix Rhymes, 13 A.D. 629. The f.o.b. contract 
price was $705.00, the freight from Exmore to Toronto was 
$301.13, the initial ice in transit was $26.91, and the custom 
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duty was $115.75, or a total delivered cost to complainant of 
$1,148.79. This is the amount of damage sustained by complain- 
ant since the potatoes delivered were worthless. The cost of the 
Canadian inspection is not allowed since it was incurred for 
obtaining evidence. East Coast Distributors v. Felix Rhymes, 
supra. 

Respondent’s failure to ship potatoes in suitable shipping 
condition is a violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of $1,148.79, with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,148.79, with in- 
terest thereon at the rate of 5 percent per annum from July 1, 
1955, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5154) 


McCLURE POTATO COMPANY v. JIMMIE SHMON, PRODUCE 
BROKER. PACA Docket No. 7074. Decided August 20, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 6, 1957. Com- 
plainant seeks an award of reparation in the amount of $776.70, 
the alleged balance of the purchase price of a truckload of pota- 
toes sold to respondent on September 28, 1956. 

A copy of the report of investigation prepared by the De- 





858 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 857 


partment was served upon complainant on June 8, 1957. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on June 11, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John McClure, 
Victor D. Olson, John C. McClure, and George W. McClure, do- 
ing business as McClure Potato Company, whose address is 
P. O. Box 87, Center, Colorado. 


2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon, Produce Broker, whose address is 3100 
Produce Row, Houston, Texas. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about September 28, 1956, in the course of inter- 
state commerce, complainant sold to respondent a truckload of 
570 50-pound bags of U. S. No. 1, Red McClure potatoes and 
150 50-pound bags of Colorado Utility McClure potatoes for a 
total purchase price of $1,219.50, delivered Houston, Texas. It 
was also agreed that respondent would, upon delivery of the 
potatoes, pay the truck driver transportation charges of $1.00 
per cwt., or $360.00, plus a 3 percent Federal tax of $10.80, 
making a total of $370.80, such amount to be credited against 
the purchase price. It was further agreed that respondent 
would be allowed a brokerage fee of $72.00. 


4. On or about September 28, 1956, complainant shipped the 
potatoes by truck from Center, Colorado, to Houston, Texas. 
Upon arrival of the potatoes at destination on or about October 
1, 1956, they were accepted by respondent who paid the truck 
driver the agreed freight charges of $370.80. Deducting the 
freight charges paid by respondent and the brokerage of $72.00 
due respondent, left a balance of $776.70. 


5. Respondent complained of the condition of the potatoes, 
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whereupon complainant reduced the balance due from $776.70 
to $548.85. This latter amount is due and owing complainant 
from respondent. 


6. The formal complaint was filed on May 6, 1957, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 





The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

In the formal complaint, complainant seeks an award of rep- 


aration in the amount of $776.70. While complainant alleges 
that this amount is the balance of the purchase price due from 
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_ do- 
s is respondent, complainant also alleges that respondent complained 
of the condition of the potatoes whereupon complainant sent 

; respondent a corrected invoice showing a balance due of $548.85. 
usI- Complainant stated in the informal complaint filed on December 
3100 17, 1956, that it reduced the balance due from $776.70 to 
tion $548.85. It is concluded, therefore, that the balance due com- 

plainant from respondent is $548.85. 
iter- Respondent’s failure to pay promptly to complainant the ad- 
1 of justed balance of the purchase price of the truckload of potatoes 
and is a violation of section 2 of the act. Complainant should be 
ra awarded reparation in the amount of $548.85, with interest. 
= 
the ORDER 
1.00 Within 30 days from the date of this order, respondent shall 
80, pay to complainant, as reparation, $548.85, with interest there- 
inst on at the rate of 5 percent per annum from November 1, 1956, 
lent until paid. 
The facts and circumstances shall be published. 

the 


Copies hereof shall be served upon the parties. 







(No. 5155) 






PERRINE TOMATO GROWERS v. GARAN-TEE TOMATO Co., INC. 
PACA Docket No. 7084. Decided August 20, 1957. 
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Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 14, 1957. Com- 
plainant seeks an award of reparation in the amount of $1,288, 
which is the alleged purchase price of a shipment of tomatoes 
sold to respondent on February 20, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 1, 1957. A copy of the report of investiga- 
tion was served upon complainant on June 25, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John W. Camp- 
bell, Frank W. Walker, and Cecil Barber, doing business as Per- 
rine Tomato Growers, whose address is P. O. Box 737, Perrine, 
Florida. 


2. Respondent is a corporation, Garan-Tee Tomato Co., Inc., 
whose post office address is 39 Rathbone Street, Providence, 
Rhode Island. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On or about February 20, 1957, in the course of interstate 
commerce, complainant sold to respondent 368 wire-bound crates 
of tomatoes at $3.50 per crate, or a total purchase price of 
$1,288.00, f.o.b. Perrine, Florida. 
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4. On or about February 20, 1957, tomatoes meeting the 
specifications of the contract were shipped by complainant from 
Perrine, Florida, to Providence, Rhode Island, where they were 
accepted by respondent. 


5. The total purchase price of the tomatoes is $1,288.00, no 
part of which has been paid to complainant by respondent. 


6. The formal complaint was filed on June 14, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the tomatoes is a violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,288.00, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,288.00, with interest 
thereon at the rate of 5 percent per annum from March 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5156) 


CONRAD FANUCCE v. WESTWOOD PRODUCE CENTER. PACA Docket 
No. 7088. Decided August 23, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John F. Miller, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 11, 1957. 
The formal complaint was filed on May 29, 1957. Complainant 
seeks an award of reparation in the amount of $175, which is 
the alleged purchase price of a truckload of watermelons sold 
to respondent on July 19, 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 29, 1957. A copy of the report of investiga- 
tion was served upon complainant on June 27, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Conrad Fanucce, whose ad- 
dress is 27th and Ashland Avenue, Chicago, Illinois. 


2. Respondent is a partnership composed of George P. Gram, 
Louis Gram, and Ward Andrew Westberg, doing business as 
Westwood Produce Center, whose address is 1914 West Main 
Street, Kalamazoo, Michigan. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about July 19, 1956, in the course of interstate 
commerce, complainant sold to respondent, f.o.b. Chicago, IIli- 
nois, 250 watermelons for a total purchase price of $175. 


4. On or about July 19, 1956, watermelons meeting the speci- 
fications of the contract were delivered by complainant to re- 
spondent at Chicago, Illinois. Respondent accepted the water- 
melons and thereafter transported them by truck to Kalamazoo, 
Michigan. 


5. The total purchase price of the 250 watermelons is $175, 
no part of which amount has been paid to complainant by re- 
spondent. 
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6. The informal complaint was filed on February 11, 1957, 
which was within 9 months after the cause of action accrued. 







CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the 250 watermelons is a violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $175, with interest. 












ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $175, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 










(No. 5157) 


AMERICAN NATIONAL Foops, INC. v. GARAN-TEE TOMATO CoO., 
INc. PACA Docket No. 7087. Decided August 29, 1957. 






Failure to Pay—Default 






Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 





Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Mr. 
John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 13, 1957. Com- 
plainant seeks an award of reparation in the amount of $425.50, 
which is the alleged unpaid balance of the purchase price of a 
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shipment of tomatoes sold to respondent on December 5, 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 1, 1957. A copy of the report of investiga- 
tion was served upon complainant on June 27, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, American National Foods, Inc., is a cor- 
poration whose address is P. O. Box 1302, Fort Pierce, Florida. 


2. Respondent, Garan-Tee Tomato Co., Inc., is a corporation 
whose address is 39 Rathbone Street, Providence, Rhode Island. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about December 5, 1956, in the course of interstate 
commerce, complainant sold to respondent 500 wire-bound crates 
of tomatoes at a total purchase price of $1,110.50, f.o.b. Fort 
Pierce, Florida. 


4. On or about December 5, 1956, tomatoes meeting the 
specifications of the contract were delivered to respondent by 
complainant. Respondent accepted the tomatoes at Fort Pierce, 
Florida, and thereafter transported them by truck to Provi- 
dence, Rhode Island. 


5. The total purchase price of the tomatoes is $1,110.50, of 
which amount respondent has paid only $685.00, leaving a bal- 
ance due complainant of $425.50. 


6. The formal complaint was filed on June 13, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
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plaint, as provided in the rules of practice (7 CFR 47:8(c)). 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of 500 crates of tomatoes is a viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $425.50, with interest. 









ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $425.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 
paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 













(No. 5158) 






R. GUERCIO & SON, INC. v. CENTRAL PRODUCE Co. PACA Docket 
No. 7096. Decided August 29, 1957. 






Failure to Pay—Default 






Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 






Mr. Reginald T. Badeaux, Jr., of New Orleans, Louisiana, for complainant. 
Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 11, 1957. 
The formal complaint was filed on June 21, 1957. Complainant 
seeks an award of reparation in the amount of $996.25, which 
is alleged to be the total purchase price of two lots of assorted 
fruit and vegetables sold and delivered to respondent during 
July 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 3, 1957. On that same date, a copy of the 
report of investigation was served upon complainant. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, R. Guercio & Son, Inc., is a corporation 
whose address is 63-65 French Market Place, New Orleans, 
Louisiana. 


2. Respondent is an individual, Henry Edgar Brown, doing 
business as Central Produce Co., whose address is 723 Arnold 
Street, Hattiesburg, Mississippi. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent two trucklots of assorted fruit and vegetables, on 
the dates and at the prices indicated, payable within ten days 
from date of invoice: 

Date Invoice Number Invoice Price 


July 26, 1956 03301 $641.75 
July 28, 1956 03534 354.50 


Total $996.25 


4. On or about July 26 and July 28, 1956, fruit and vege- 
tables meeting the specifications of the contracts were delivered 
to respondent by complainant. Respondent accepted the commodi- 
ties at New Orleans, Louisiana, and thereafter transported them 
to Hattiesburg, Mississippi. 


5. The total purchase price of the two lots of fruit and vege- 
tables is $996.25, no part of which amount has been paid by 
respondent to complainant. 


6. The informal complaint was filed on January 11, 1957, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase price 
of the two lots of fruit and vegetables is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $996.25, with interest. 









ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $996.25, with interest thereon 
at the rate of 5 percent per annum from September 1, 1956, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 












(No. 5159) 






MIDWEST GROCERY COMPANY v. ELMER RITENOUR. PACA Docket 
No. 7085. Decided August 29, 1957. 






Failure to Pay—Default 






Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 






Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. John F. Miller, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 14, 
1956. The formal complaint was filed on April 8, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$3,726.70, which is the alleged unpaid balance of the purchase 
price of four shipments of fruit and vegetables sold to respon- 
dent on June 20, 25, 27, and July 28, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on June 21, 1957. A copy of the report of investiga. 
tion was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Midwest Grocery Company, is a corporation 
whose address is South Western Avenue at 33rd Street, Chicago, 
Illinois. 


2. Respondent is an individual, Elmer Ritenour, whose ad- 
dress is 2004 Knowlton Street, Rockford, Illinois. At the time 
of the transactions involved herein, respondent was licensed un- 
der the act. 


3. In the course of interstate commerce, complainant sold 
to respondent four lots of assorted fruit and vegetables, to- 
gether with 2,000 empty bags. With the exception of 45 boxes 
of tomatoes invoiced at $137.25 and one carton of green onions 
invoiced at $3.00, all the fruit, vegetables, and empty bags were 
assembled by complainant at Chicago, Illinois, from points out- 
side of the State of Illinois for delivery to respondent at Rock- 
ford, Illinois. All the commodities involved in the said four 
transactions are covered in the following invoices: 


Invoice Price of 
Commodities Empty Bags 

Date Invoice No. Interstate Intrastate Invoice Price Total 
1956 

June 20 G 35661 $1,873.55 $1,373.55 
June 25 G 35833 1,292.00 $60.00 1,352.00 
June 27 G 36325 1,241.25 $140.25 15.00 1,396.50 
July 28 DM 7339 4.65 4.65 


$3,911.45 $140.25 $75.00 $4,126.70 


4. On or about June 20, 25, 27, and July 28, 1956, fruit and 
vegetables, and empty bags meeting the specifications of the 
contracts were shipped by complainant from Chicago, Illinois, 
and were accepted by respondent at Rockford, Illinois. 
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5. The total purchase price of the four lots of commodities 
is $3,911.45 for commodities moving in interstate commerce, 
$140.25 for commodities in intrastate commerce, and $75.00 for 
empty bags, a total of $4,126.70, of which amount only $400.00 
has been paid by respondent, leaving a balance of $3,726.70 
due complainant. 


6. The informal complaint was filed on September 14, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Since the 45 boxes of tomatoes and the one crate of green 
onions invoiced at a total of $140.25 did not move in interstate 
commerce, and since empty bags are not a perishable agricul- 
tural commodity within the meaning of the act, the Secretary 
is without jurisdiction to award reparation therefor. However, 
when respondent made payments totaling $400 for the mer- 
chandise involved herein, neither he nor complainant specified 
the particular items against which these payments should be 
credited. It is a general rule of law that when neither the debtor 
nor the creditor reasonably exercises his power to apply a pay- 
ment on one of several debits, the law will apply the payment 
in a way most beneficial to the creditor. Philadelphia Produce 
and Collection Bureau v. Leon Tulin, 14 A.D. 974, 977. Follow- 
ing the above rule, we apply $215.25 of the $400.00 payment to 
retire the indebtedness on the commodities in intrastate com- 
merce and the empty bags, and the remaining $184.75 we apply 
against the $3,911.45 indebtedness on the fruit and vegetables 
in interstate commerce, leaving a balance of $3,726.70 due and 
owing complainant. 

Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the several lots of fruit and vege- 
tables which moved in interstate commerce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
for such balance, which amounts to $3,726.70, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $3,726.70, with interest 
thereon at the rate of 5 percent per annum from August 1, 1956, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5160) 


PACA Docket No. 6809. Dismissed August 6, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5161) 


PACA Docket No. 6977. Dismissed August 6, 1957, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5162) 


PACA Docket No. 7025. Dismissed August 13, 1957, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5163) 


G-M PoTATO & ONION DISTRIBUTORS v. GEORGE C. MANN. PACA 
Docket No. 6687. Order issued August 21, 1957, by Thomas 
J. Flavin, Judicial Officer. 
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